
CHAMBERS GLOBAL PRACTICE GUIDES

Insurance 
Litigation 2024
Definitive global law guides offering  
comparative analysis from top-ranked lawyers

Contributing Editors 
Barney Winckler and Ingrid Hobbs 
Kennedys



Global Practice Guides

Insurance Litigation
Contributing Editors

Barney Winckler and Ingrid Hobbs

Kennedys

2024



Chambers Global Practice Guides
For more than 20 years, Chambers Global Guides have ranked lawyers 
and law firms across the world. Chambers now offer clients a new series 
of Global Practice Guides, which contain practical guidance on doing 
legal business in key jurisdictions. We use our knowledge of the world’s 
best lawyers to select leading law firms in each jurisdiction to write the 
‘Law & Practice’ sections. In addition, the ‘Trends & Developments’ 
sections analyse trends and developments in local legal markets. 

Disclaimer: The information in this guide is provided for general reference 
only, not as specific legal advice. Views expressed by the authors are not 
necessarily the views of the law firms in which they practise. For specific 
legal advice, a lawyer should be consulted.

GPG Director Katie Burrington
Content Management Director Claire Oxborrow
Content Manager Jonathan Mendelowitz
Senior Content Reviewer Sally McGonigal, Ethne Withers
Content Reviewers Vivienne Button, Lawrence Garrett, Sean Marshall, 
Marianne Page, Heather Palomino, Deborah Sinclair, Stephen Dinkeldein and 
Adrian Ciechacki
Content Coordination Manager Nancy Laidler
Senior Content Coordinator Carla Cagnina
Content Coordinators Hannah McDowell and Delicia Tasinda
Head of Production Jasper John
Production Coordinator Genevieve Sibayan

Published by
Chambers and Partners
165 Fleet Street
London
EC4A 2AE
Tel +44 20 7606 8844  
Fax +44 20 7831 5662
Web www.chambers.com

Copyright © 2024
Chambers and Partners

www.chambers.com


Contents

3 CHAMBERS.COM

INTRODUCTION
Contributed by Barney Winckler and Ingrid Hobbs, 
Kennedys  p.4

AUSTRIA
Law and Practice p.7
Contributed by GRAF ISOLA Rechtsanwälte GmbH

BERMUDA
Law and Practice p.21
Contributed by Carey Olsen

BRAZIL
Law and Practice p.36
Contributed by Tavares & Chacur de Miranda 
Advogados
Trends and Developments p.44
Contributed by Tavares & Chacur de Miranda 
Advogados

CHILE
Law and Practice p.48
Contributed by Peralta, Sandoval, Llaneza & Gutiérrez
Trends and Developments p.59
Contributed by Peralta, Sandoval, Llaneza & Gutiérrez

CHINA
Law and Practice p.64
Contributed by SGLA Law Firm
Trends and Developments p.85
Contributed by AnJie Broad Law Firm

CYPRUS
Law and Practice p.93
Contributed by Chryssafinis & Polyviou LLC

INDIA
Law and Practice p.108
Contributed by Tuli & Co

ITALY
Law and Practice p.126
Contributed by Clyde & Co Italy
Trends and Developments p.142
Contributed by Clyde & Co Italy

JAPAN
Law and Practice p.149
Contributed by Hiratsuka & Co

KENYA
Law and Practice p.166
Contributed by JWM Law LLP

LEBANON
Law and Practice p.178
Contributed by Obeid & Medawar

MAURITIUS
Law and Practice p.192
Contributed by The Chambers of Gavin Glover SC

SOUTH KOREA
Law and Practice p.209
Contributed by Dentons Lee
Trends and Developments p.229
Contributed by Dentons Lee

SPAIN
Law and Practice p.236
Contributed by B&A, Blanco y Asociados Abogados
Trends and Developments p.253
Contributed by Hogan Lovells

UK
Law and Practice p.262
Contributed by Kennedys
Trends and Developments p.287
Contributed by Gatehouse Chambers

USA
Law and Practice p.293
Contributed by Thompson, Coe, Cousins & Irons, LLP
Trends and Developments p.314
Contributed by Thompson, Coe, Cousins & Irons, LLP



INTRODUCTION

4 CHAMBERS.COM

Contributed by: Barney Winckler and Ingrid Hobbs, Kennedys

Kennedys is a global law firm with expertise in 
dispute resolution and advisory services, and 
over 2,300 people in 24 countries around the 
world. The firm handles both contentious and 
non-contentious matters and provides a range 
of specialist legal services, including corporate 
and commercial advice, but with a particular fo-
cus on defending insurance and liability claims. 
Defendant claims work is at the heart of Kenne-

dys’ practice, and accounts for more than half 
of the firm’s business. This is a global practice 
with unsurpassed capabilities and expertise 
that can deal with any type of claim in any coun-
try, from high-volume or catastrophic personal 
injury claims, to settling the largest multibillion-
pound property, casualty, financial lines, marine 
or aviation claims.

Contributing Editors
Barney Winckler is a London-
based partner at Kennedys with 
expertise in complex coverage 
disputes, often with an 
international element, 
particularly in casualty and 

financial lines classes of business. He has 
considerable experience in defending large-
scale and complex product-liability litigation. 
Barney is a member of the Forum of Insurance 
Lawyers. He sits on various International 
Underwriting Association of London groups 
and on the City of London Law Society 
Insurance Law Committee.

Ingrid Hobbs is head of 
Kennedys’ complex casualty 
coverage team, is based in 
London and is a member of the 
firm’s strategy board. She 
advises (re)insurers on high-

value, sensitive and often high-profile coverage 
disputes concerning contracts of insurance 
across many classes of business. Ingrid also 
defends claims against insureds, including 
professionals (many offshore), product 
manufacturers, companies and their directors/
officers. Ingrid represents clients in litigation, 
arbitration and mediation in a range of 
jurisdictions, including the Americas, Asia 
Pacific, Europe, South Africa and Russia, so 
she has considerable experience in liaising 
with foreign lawyers, brokers, experts and (re)
insurers.
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Kennedys Law LLP
25 Fenchurch Avenue
London
EC3M 5AD
United Kingdom

Tel: +44 207 667 9631 / +44 207 667 9361
Fax: +44 207 667 9777
Email: tim.mccaw@kennedyslaw.com / elizabeth.
mason@kennedyslaw.com 
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Global Overview – Insurance Litigation 2024
In this Chambers guide, insurance litigation 
includes disputes to which insurers or reinsurers 
are directly party, such as coverage disputes, as 
well as disputes in which they are not named but 
have a financial interest as indemnifiers of one or 
more parties. Thus, the guide addresses not only 
laws governing insurance contracts but extends 
to issues such as how litigation is funded and 
other relevant aspects of dispute resolution in 
each jurisdiction which may particularly impact 
insurers. Arbitration continues to grow in impor-
tance due to the widespread use of arbitration 
clauses in policies, which affords parties privacy 
and avoids precedents being set. Discussion of 
case law is therefore unavoidably of limited rel-
evance to what may be a “true picture” of dis-
pute outcomes. 

Long-term issues
In recent previous editions of this guide, our 
overview has noted the ongoing litigation legacy 
of COVID-19, the rise of “ERG” issues, a rise in 
substantial employment liability compensation 
by financial institutions, the long-term rise in 
cyber exposures and claims inflation. All these 
trends remain live, with climate litigation in par-
ticular likely to be increasingly prominent in the 
courts in the next few years. We could add to 

those the ongoing growth of litigation funding, as 
potential claimants rely on third parties to bring 
claims that would otherwise not be viable, often 
in a group litigation context. The growth of such 
claims has been marked in the UK (where opt-
out claims may be brought in the Competition 
Appeal Tribunal), notwithstanding the decision 
in PACCAR Inc and others v Competition Appeal 
Tribunal, which led to swift amendments to mul-
tiple Litigation Funding Agreements to avoid 
potential enforceability concerns and prospec-
tive legislation by the UK government to ensure 
the continued viability of such funding to protect 
access to justice. Many businesses may be con-
cerned that such funding can serve to promote 
costly litigation to the benefit of funders and 
lawyers where quicker and more cost-effective 
alternative solutions might be available to pro-
vide redress to consumers and others. Litigation 
funding nevertheless looks set to grow on the 
basis that it is attractive to certain investors and 
can be argued to help provide access to justice. 
This includes in the EU, which in coming years 
will see the transposition across member states 
of its Representative Actions Directive. Litigation 
funding (and forum shopping) look set to grow 
significantly as a result in at least some member 
states. 
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What next for insurance litigation?
Litigation volumes are often said respond to the 
overall health of the economy in a countercy-
clical fashion, with a lag before matters reach 
court. Pending the next major recession or eco-
nomic shock, what seems clear is that claims 
that test the boundaries of the law will grow, 
often pioneered in the US, testing for example 
whether social media is “addictive” to the under-
aged and whether AI tools that scrape colos-
sal amounts of data from the internet infringe 
copyright or other IP rights. Notwithstanding the 
close attention insurers give to emerging risks, 
such litigation has growing potential to test pol-
icy coverage in ways that may blindside them. 

Conclusion
As we always emphasise, while we may observe 
global trends, disputes are usually local and are 
resolved under widely varying rules that are 
particular to the forums in which the disputes 
are heard. We therefore trust that this guide will 
remain useful to anyone interested in disputes in 
which insurers have an interest.
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GRAF ISOLA Rechtsanwälte GmbH was 
founded in 1994, and is one of Austria’s leading 
independent business law firms, with 25 quali-
fied lawyers, and offices in Vienna and Graz. The 
full-service firm advises on all areas of Austrian 
and European commercial law and has a client 
base from all sectors of Austrian and foreign in-
dustry and public authorities. The firm is inter-
nationally recognised for its diligent approach 
and efficient, creative and solution-oriented 

handling of complex cases. The experienced 
litigation team focuses on complex litigation in 
the key areas of insurance and liability (financial 
loss), with a particular emphasis on insolvency 
litigation. In this area, the insolvency and litiga-
tion teams work together on disputes relating 
to directors’ and officers’ liability, auditors’ and 
advisers’ liability, capital maintenance and capi-
tal substitution rules, and shareholder disputes.

Authors
Sebastian Mahr is a partner in 
the dispute resolution practice 
group of GRAF ISOLA, with a 
particular focus on representing 
clients in the industrial, financial 
and insurance sectors in both 

litigation and arbitration. His expertise includes 
a strong focus on insurance-related disputes, 
particularly in the financial lines. Sebastian also 
has extensive experience in corporate 
disputes, post-M&A disputes and disputes 
relating to transport, technology, construction 
and real estate. He also regularly assists in the 
international enforcement of foreign court 
judgments and arbitral awards. Outside of his 
legal practice, Sebastian is a frequent author, 
and speaker at industry conferences.

Fabian Püschner is an 
associate in the dispute 
resolution practice group of 
GRAF ISOLA and specialises in 
advising and representing 
national and international clients 

in civil litigation before domestic courts. His 
expertise ranges from corporate disputes to 
assisting clients in arbitration proceedings. He 
also advises and assists in matters relating to 
insurance coverage reviews, insurance 
disputes and liability cases.
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GRAF ISOLA Rechtsanwälte 
GmbH
Stadiongasse 2
1010 Vienna
Austria

Tel: +43 140 1170
Fax: +43 1401 1740
Email: office@grafisola.at
Web: www.grafisola.at

1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
The most important substantive law is the Insur-
ance Contract Act (VersVG), which essentially 
regulates the legal relationship between the 
insurer and the policyholder. The Consumer Pro-
tection Act (KSchG) also plays a role, particu-
larly if a consumer is involved in the contractual 
relationship.

In Austrian procedural law, in addition to the 
Jurisdiktionsnorm (JN), which governs the juris-
diction of courts and the venue of proceedings, 
there is also the Zivilprozessordnung (ZPO). The 
ZPO regulates the procedural rules for civil litiga-
tion before the state courts, outlining the frame-
work for how cases are to be conducted, includ-
ing the filing of claims, the conduct of trials, and 
the enforcement of judgments. Together, the JN 
and ZPO provide the foundational legal struc-
ture for determining the competent court and the 
procedural guidelines for civil litigation in Austria.

In addition to statutory provisions, court deci-
sions from the highest courts or appellate courts 
must also be considered when evaluating a legal 

issue. While Austrian law does not adhere to the 
principle of stare decisis (the Anglo-American 
doctrine of precedent), lower courts generally 
follow the rulings and legal interpretations of 
higher courts in most cases. Although these 
decisions are not formally binding, they exert 
significant influence on the judicial process and 
contribute to legal consistency.

1.2	 Litigation Process and Rules on 
Limitation
Out-of-Court Proceedings and Statute of 
Limitations
Most insurance disputes begin with an out-of-
court claim made by the policyholder or insured 
party for coverage of a loss or reimbursement 
of legal representation costs. Unless it involves 
an association action, this out-of-court claim is 
typically the starting point.

If the insurer denies the claim following its cover-
age review, the rejection can take either a “sim-
ple” or “qualified” form, as outlined in Section 12 
of the Austrian Insurance Contract Act (VersVG). 
The distinction between the two forms of rejec-
tion is critical. In the case of a simple rejection, 
the claim is subject to a three-year statute of 
limitations. However, in the case of a qualified 
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rejection – where specific formalities must be 
followed – the policyholder or insured party has 
only one year to file a court action. Failure to initi-
ate legal proceedings within this one-year period 
results in the claim expiring.

Legal Proceedings
In Austria, the competent court for insurance 
law matters is determined by the amount in 
dispute. District courts have jurisdiction over 
disputes involving amounts up to EUR15,000, 
while regional courts have jurisdiction over high-
er amounts.

Local jurisdiction is generally based on the domi-
cile or registered office of the defendant, unless 
valid jurisdiction or arbitration clauses have been 
agreed upon in the contract.

Once a judgment has been issued by the court 
of first instance, it may be appealed to the 
responsible appellate court. Austria’s civil litiga-
tion system has three levels of judicial instances. 
However, appealing to the Supreme Court (third 
instance) requires specific conditions to be met. 
A Supreme Court appeal (Revision) is only per-
mitted if the case involves a substantial legal 
question – whether substantive or procedural – 
that is critical for maintaining legal consistency, 
certainty, or development. This may be the case, 
for example, if the decision of the appellate court 
differs from the case law of the Supreme Court 
or if there is a lack of consistent case law on the 
matter.

1.3	 Alternative Dispute Resolution (ADR)
While alternative dispute resolution mechanisms 
are available in Austria, traditional civil litigation 
and out-of-court dispute resolution without the 
involvement of professional mediators remain 
the norm in insurance disputes.

Arbitration proceedings are relatively rare in Aus-
tria and occur only in specific areas, such as 
reinsurance law or warranty and indemnity (W&I) 
insurance. 

In the consumer sector, arbitration clauses are 
only valid if agreed upon after a dispute has 
arisen. Although alternative dispute resolu-
tion options are available, they play a relatively 
minor role in practice. Consumers can, in certain 
cases, seek recourse through dispute resolution 
bodies, but their use remains limited. Two nota-
ble examples are the “Legal Service and Arbi-
tration Board of the Professional Association 
of Insurance Brokers and Consultants in Insur-
ance Matters (RSS)” and the state-recognised 
“Verbraucherschlichtung Austria” for consumer 
mediation.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Regulation No 1215/2012 (Brussels Ia Regula-
tion) applies across the European Union, includ-
ing Austria, and governs the question of jurisdic-
tion in cross-border insurance disputes. Articles 
10–16 of the regulation set out specific rules for 
determining jurisdiction in such cases. Insurers 
may be sued in the courts of the member state 
where (i) the insurer is domiciled, (ii) the policy-
holder (as the plaintiff) is domiciled, or (iii) (in the 
case of co-insurance) where the lead insurer is 
sued. If the insurer does not have a registered 
office in any member state, it may be sued in the 
member state where it has a branch, agency, 
or other establishment. On the other hand, an 
insured party can only be sued in the member 
state where they are domiciled.

The Rome I Regulation (Regulation (EC) No 
593/2008) serves as the substantive counterpart 
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to the Brussels Ia Regulation, governing the law 
applicable to cross-border contractual obliga-
tions. As a general rule, under Article 3(1) of the 
Rome I Regulation, the contract is subject to the 
law chosen by the parties. However, this free-
dom of choice is restricted in many insurance 
contracts by Article 7(3) of the Rome I Regula-
tion. In cases where no law has been chosen, the 
contract is governed by the law of the member 
state in which the risk was located at the time 
the contract was concluded.

Insurance relationships and disputes that do not 
fall within the scope of the Brussels Ia or Rome 
I Regulations are governed by Austria’s national 
rules on international jurisdiction and applicable 
law, particularly those found in the Jurisdiktion-
snorm (JN) and the Act on Private International 
Law (IPR Act).

2.2	 Enforcement of Foreign Judgments
In Austria, foreign court decisions can be 
enforced, but the process varies depending on 
whether the judgment originates from a court 
in an EU member state or a third country. The 
primary legal framework governing the enforce-
ment of foreign judgments in Austria is the Aus-
trian Enforcement Code (EO).

Judgments from courts of EU member states are 
automatically recognised across the EU under 
the Brussels Ia Regulation (Article 36(1)). Con-
sequently, no separate recognition procedure 
is required. The prevailing party only needs to 
obtain a certificate pursuant to Article 53 of EU 
Regulation 1215/2015 (enforcement confirma-
tion) to initiate enforcement proceedings within 
the European Union. Additionally, courts in the 
state where enforcement is sought are prohib-
ited (Article 5, Brussels Ia Regulation) from reas-
sessing a judgment issued in another member 
state. However, certain grounds for refusal, as 

outlined in Articles 45 et seq of the Brussels 
Ia Regulation, may still prevent recognition or 
enforcement.

For judgments from Switzerland, Norway, and 
Iceland, the Lugano Convention provides the rel-
evant provisions, mirroring the Brussels Ia Reg-
ulation’s rules on jurisdiction, recognition, and 
enforcement within these countries and the EU.

The enforceability of judgments from third 
countries is determined either by applicable 
bilateral or multilateral agreements or by the 
Austrian Enforcement Code. In the absence 
of such agreements, an exequatur procedure 
must be conducted to determine enforceability. 
Once a judgment has been declared enforce-
able through this procedure, enforcement pro-
ceedings can be brought before the competent 
enforcement court.

2.3	 Unique Features of Litigation 
Procedure
In Austria, civil proceedings do not include a 
phase equivalent to the “discovery phase” found 
in some other legal systems. As a result, the out-
come of a case heavily depends on the parties’ 
submissions and the evidence they present. 
Austrian law has specific rules on the burden of 
proof, which determine which party must pro-
vide evidence to support a claim. If a relevant 
document is in the possession of the opposing 
party, the other party may, under certain condi-
tions, request that it be produced.

A notable feature of Austrian civil proceedings is 
that evidentiary proceedings can be initiated and 
completed during the first hearing (preparatory 
hearing), allowing for a judgment to be issued at 
or shortly after this initial hearing. In more com-
plex cases, particularly those involving expert 
witnesses, it is very unlikely that the case will be 
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closed at the first hearing. However, it is advis-
able for parties to present all submissions and 
relevant evidence by the first hearing, or at the 
latest, during this hearing.

In out-of-court dispute resolution, parties should 
also be aware of the requirement to pay a fee to 
the Austrian state if a settlement is reached. This 
fee ranges from 1% to 2% of the total settle-
ment value, depending on whether the dispute 
is already pending in court. This can result in 
significant additional costs, especially in cases 
involving large claims.

Furthermore, German insurance law has had a 
substantial impact on Austrian insurance law, 
given that the Austrian Insurance Contract Act 
(VersVG), which came into force in 1959, is large-
ly based on the German Insurance Contract Act 
of 1908. Despite numerous amendments, Ger-
man case law continues to influence the Aus-
trian insurance landscape. Consequently, many 
German insurers operating in Austria often use 
German insurance terms and conditions in their 
contracts with Austrian policyholders, frequently 
without significant adaptation to Austrian legal 
conditions.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
When the parties have validly agreed to resolve 
their dispute through arbitration, the ordinary 
court will typically declare that it has no jurisdic-
tion, requiring the parties to submit their case to 
an arbitral tribunal as stipulated in the arbitra-
tion clause. The legal framework for arbitration 
is outlined in Sections 577 et seq of the Austrian 
Code of Civil Procedure (ZPO).

It is important to note that, under the Code of 
Civil Procedure, only disputes arising from or 
potentially arising in the future from a specific 
legal relationship can be subject to arbitration. 
Additionally, all relevant formal requirements 
must be met, and the dispute must involve a 
claim that is arbitrable.

For third countries such as Switzerland, Norway, 
and Iceland, the Lugano Convention provides 
analogous rules regarding arbitration.

In consumer matters, however, arbitration agree-
ments can only be validly concluded between an 
entrepreneur and a consumer if the dispute has 
already arisen.

3.2	 The New York Convention
Austria’s accession to the New York Conven-
tion in 1961 is still in force today. Consequently, 
Austria recognises and enforces arbitral awards 
under the New York Convention, unless one of 
the grounds for refusal outlined in Article V of the 
Convention applies (the provisions of the Aus-
trian Enforcement Code apply to the recogni-
tion and declaration of enforceability only to the 
extent that international law or EU regulations 
do not provide otherwise, see Section 614 (1) 
of the ZPO). 

For arbitral awards rendered outside of Aus-
tria, the award must first be formally recognised 
and declared enforceable by the district court 
responsible for enforcement, in accordance 
with the New York Convention or other relevant 
multilateral or bilateral treaties. Once the foreign 
arbitral award has been declared enforceable, 
it is treated as a domestic arbitral award and 
thus has the same status as a judgment of an 
Austrian court. 



AUSTRIA  Law and Practice
Contributed by: Sebastian Mahr and Fabian Püschner, GRAF ISOLA Rechtsanwälte GmbH 

14 CHAMBERS.COM

In the interest of procedural efficiency, an appli-
cation for the declaration of enforceability may 
be combined with a request for an enforcement 
order, allowing the competent court to decide on 
both applications simultaneously.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration in Insurance Disputes
Arbitration plays almost no role in “mass insur-
ance” in Austria. This is largely due to the pro-
hibition of arbitration clauses in consumer con-
tracts before a dispute has arisen, which affects 
agreements between insurers and consumers. 
Moreover, even in insurance contracts with 
entrepreneurs, arbitration clauses are rare. As a 
result, disputes arising from insurance contracts 
are typically resolved in the ordinary courts.

In contrast, arbitration clauses are commonly 
included in international reinsurance contracts. 
They are also frequently found in W&I insurance 
agreements. However, these contracts are rela-
tively few compared to the vast number of insur-
ance contracts in the mass market.

Applicable Rules and Confidentiality
Sections 577–616 of the Austrian Code of Civil 
Procedure govern arbitration proceedings when 
the seat of the arbitral tribunal is in Austria. Nev-
ertheless, the parties are free to submit their 
disputes to an institutional arbitration court. In 
Austria, the Vienna International Arbitral Centre 
(VIAC), established by the Austrian Federal Eco-
nomic Chamber in 1975, is a prominent institu-
tion, and it operates under its own set of rules 
known as the “Vienna Rules”.

Arbitration proceedings are generally not open 
to the public. While the parties could theoreti-
cally agree to make the proceedings public, this 
is rare in practice.

Appeals Against Arbitration Awards
In Austria, arbitration awards cannot be chal-
lenged through ordinary legal remedies. The 
only way to challenge an arbitration award is by 
filing an action for annulment under Section 611 
of the ZPO. The grounds for setting aside an 
award, as outlined in Section 611 of the ZPO, 
are exhaustive and cannot be expanded. The 
Supreme Court serves as both the first and final 
instance in such cases. Any action for annulment 
must be filed within three months of the service 
of the arbitration award.

Possible grounds for termination are the follow-
ing:

•	a valid arbitration agreement does not exist, 
or the arbitral tribunal has denied its jurisdic-
tion despite the existence of a valid arbitra-
tion;

•	agreement, or a party was under an incapac-
ity to conclude a valid arbitration agreement 
under the law governing its personal status;

•	a party was not given proper notice of the 
appointment of an arbitrator or of the arbitral 
proceedings or was for other reasons unable 
to present its case;

•	the award deals with a dispute not covered 
by the arbitration agreement, or contains 
decisions on matters beyond the scope of 
the arbitration agreement or the plea of the 
parties for legal protection – if the default 
concerns only a part of the award that can be 
separated, only that part of the award shall be 
set aside;

•	the composition or constitution of the arbitral 
tribunal was not in accordance with a provi-
sion of this Chapter or with an admissible 
agreement of the parties;

•	the arbitral proceedings were conducted in 
a manner that conflicts with the fundamental 
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values of the Austrian legal system (ordre 
public);

•	the requirements according to which a court 
judgment can be appealed by an action for 
revision under Section 530, paragraph (1), 
numbers 1 to 5 have been met;

•	the subject-matter of the dispute is not arbi-
trable under Austrian law; or

•	the arbitral award conflicts with the funda-
mental values of the Austrian legal system 
(ordre public).

4. Coverage Disputes

4.1	 Implied Terms
In Austria, the principle of freedom of contract 
generally applies, allowing parties considerable 
flexibility in drafting their contracts. However, 
this freedom is subject to certain limitations in 
the insurance sector, particularly under the Aus-
trian Insurance Contract Act (VersVG) and, for 
consumer contracts, the Consumer Protection 
Act (KSchG).

The VersVG establishes the legal framework 
for insurance contracts, containing both dis-
cretionary provisions and others that are either 
absolutely mandatory or unilaterally mandatory 
in favour of the policyholder. Due to these uni-
laterally mandatory provisions, policyholders 
can negotiate terms with insurers that are more 
favourable than those provided by law.

While the Consumer Protection Act does not 
prescribe specific clauses in insurance con-
tracts, it does prohibit certain clauses entirely 
or requires their negotiation in detail. The KSchG 
also ensures that contracts adhere to principles 
of fairness and transparency.

Although there is no statutory regulation of the 
principle of good faith (bona fide) in insurance 
law, the insurance relationship between the poli-
cyholder and the insurer is to a large extent gov-
erned by the principle of good faith according 
to case law. The principle of good faith requires 
both parties to act in good faith and not to 
deceive or withhold material information from 
the other party.

4.2	 Rights of Insurers
Under Section 16 of the Insurance Contract Act 
(VersVG), insurers are protected under certain 
conditions if a policyholder conceals or mis-
represents material facts when concluding the 
contract. Material circumstances refer to those 
factors that are likely to influence the insurer’s 
decision to either enter into the contract or 
determine the terms under which the contract 
is concluded. If a policyholder fails to disclose or 
misrepresents such a circumstance, the insurer 
may have the right to withdraw from the con-
tract.

If the insurer has specifically asked written ques-
tions regarding material circumstances, the fail-
ure to disclose information that was not explicitly 
asked about will only justify withdrawal if it was 
fraudulently concealed.

The information that insurers generally require 
before underwriting varies, but typically focuses 
on information relating to past or current claims 
against the policyholder, the policyholder’s finan-
cial position and knowledge of potential risks.

4.3	 Significant Trends in Policy Coverage 
Disputes
Identifying trends in insurance disputes is chal-
lenging due to the lack of official statistics. How-
ever, some observable patterns have emerged.
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Disputes related to business interruption insurance 
stemming from the COVID-19 pandemic, which 
significantly impacted the insurance landscape in 
recent years, have been steadily declining.

Looking ahead, the growing digitalisation and the 
increasing use of AI tools are expected to bring 
cyber-insurance disputes into greater focus, a 
trend that has already been evident for some 
time. This increase is driven by the rising fre-
quency of cyber-attacks and the fact that nearly 
half of all companies now have cyber-insurance, 
according to recent studies. At present, how-
ever, current research indicates that the majority 
of claims arising from cyber-attacks still relate to 
first-party losses rather than third-party liability.

There has also been an increase in disputes involv-
ing Directors and Officers (D&O) insurance. The 
COVID-19 pandemic and the Ukraine crisis have 
led to a rise in corporate insolvencies, with man-
aging directors increasingly facing liability claims.

4.4	 Resolution of Insurance Coverage 
Disputes
A significant number of insurance disputes can 
often be resolved out of court once policyhold-
ers receive a clear and understandable explana-
tion of why their claim is not covered (eg, due to 
a breach of policy obligations or the exclusion 
of certain risks from coverage).

When an out-of-court agreement cannot 
be reached, coverage disputes are typically 
resolved in the ordinary courts. There are no 
special procedural rules for these cases; they 
are governed by the general provisions of the 
Austrian Code of Civil Procedure (ZPO). Such 
proceedings are usually handled by the com-
mercial courts. In Vienna, due to the high vol-
ume of commercial disputes, a dedicated district 
court for commercial matters and a commercial 

court have been established. In the other federal 
states, commercial jurisdiction is handled by the 
district and regional courts.

Disputes between insurance companies and 
their reinsurers are frequently resolved through 
settlements. If an amicable agreement is not 
possible, these disputes are generally adjudi-
cated by arbitration tribunals rather than ordi-
nary courts.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
If the policyholder is a consumer, in addition to 
traditional dispute resolution methods, they also 
have the option to appeal to an alternative dispute 
resolution board. For instance, as mentioned in 
1.3 Alternative Dispute Resolution (ADR), con-
sumers can seek assistance from the “Legal 
Service and Arbitration Board of the Professional 
Association of Insurance Brokers and Consult-
ants in Insurance Matters – RSS” or the state-
recognised “Verbraucherschlichtung Austria”.

If these alternative dispute resolution mecha-
nisms do not lead to a resolution, the claims can 
still be pursued in court. However, it is important 
to note that a consumer can only be sued in the 
court of their place of residence. Additionally, 
arbitration agreements between an insurer and 
a consumer are only valid if made after the legal 
dispute has arisen.

4.6	 Third-Party Enforcement of 
Insurance Contracts
As a general rule, third parties who are not poli-
cyholders and therefore not contractual partners 
cannot assert claims against the insurer under 
the insurance contract.

However, there are notable exceptions. For 
instance, individuals who are not parties to the 
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contract but are designated as “insured per-
sons” within the policy may assert claims direct-
ly against the insurer. Additionally, in the case 
of motor vehicle liability insurance, an injured 
party in an accident may pursue damages not 
only from the responsible driver but also from the 
driver’s motor vehicle liability insurer. Similarly, 
patients may bring claims against a hospital’s 
liability insurer in cases of medical malpractice 
according to the Austrian Supreme Court.

If insolvency proceedings are initiated against 
the policyholder’s assets, injured third parties do 
not have a direct right of action against the insur-
er. However, they may seek separate satisfac-
tion from the policyholder’s compensation claim, 
thereby obtaining a right to distinct recovery.

4.7	 The Concept of Bad Faith
Austrian law acknowledges the concept of good 
faith and bad faith, which is reflected in various 
legal contexts. Although this principle is not 
explicitly codified in insurance law, it is deeply 
embedded in the legal framework governing the 
relationship between insurer and policyholder, 
largely as a result of established case law. As a 
result, neither party may act in bad faith by mis-
leading the other about material facts. Should 
bad faith occur, the affected party retains the 
right to challenge or contest the contract.

4.8	 Penalties for Late Payment of Claims
Austrian insurance law generally does not pre-
scribe specific penalties for insurers in the event 
of delayed claim payments. However, under Sec-
tion 11 of the Austrian Insurance Contract Act 
(VersVG), cash payments by the insurer become 
due once the analysis to establish the insured 
event and the extent of the insurer’s liability have 
been completed. If the insurer unjustifiably delays 
payment, the policyholder is entitled to claim 
statutory or contractual interest on the overdue 

amount. Any agreement exempting the insurer 
from paying interest on late payments is invalid.

If there is a persistent or systematic delay in the 
payment of insurance benefits, then this may be 
a trigger for regulatory action as it may be an 
indication of potential solvency problems.

4.9	 Representations Made by Brokers
When policyholders engages and authorises 
an insurance broker, they assume the risk that 
the broker may make inaccurate statements to 
the insurer or fails to properly fulfil the mandate. 
Consequently, the policyholder is held account-
able for the broker’s actions or omissions.

If the policyholder incurs a loss due to the bro-
ker’s negligent behaviour, they may seek com-
pensation from the broker. In such cases, the 
broker’s liability insurance should ideally cover 
the resulting damages.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
In Austria, it is common for individuals or com-
panies to be authorised to sign insurance poli-
cies, a role referred to as insurance agents. 
These agents are permanently entrusted by an 
insurance company to either broker or finalise 
insurance contracts. It is possible for them to 
represent multiple insurers, even if the products 
they offer are in direct competition.

A specific type of insurance agent is the under-
writing agent, who typically receives broad 
authority from insurance companies. Underwrit-
ing agents are often empowered to negotiate 
terms and pricing, collect premiums, and han-
dle claims. They generally operate in specialised 
sectors, such as transportation and logistics, 
rather than in the mass insurance market, where 
their expert knowledge is particularly valuable.
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5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
One of the key areas where insurers cover the 
costs of defending claims is liability insurance. 
This includes claims related to professional, busi-
ness, motor vehicle, managerial, and product 
liability. Coverage applies only to insured risks, 
provided that the policyholder has not triggered 
an exclusion clause. Generally, all court and out-
of-court expenses that are necessary and reason-
able for effective legal defence are reimbursed.

Another important area is legal expenses insur-
ance, where the insurer protects the policyholder’s 
legal interests and covers the costs of both court 
proceedings and pre-litigation advice. These costs 
are covered regardless of whether the policyholder 
is the plaintiff or defendant in the proceedings.

5.2	 Likely Changes in the Future
No changes are to be expected with regard to 
the financing of the policyholder’s defence costs.

5.3	 Trends in the Cost or Complexity of 
Litigation
Court proceedings have generally become both 
more expensive and more complex in recent 
years. Costs have risen due to periodic adjust-
ments in lawyers’ tariffs and court costs, which 
are aligned with inflation, as well as increasing 
hourly rates for legal services. The growing com-
plexity of cases also leads to longer proceed-
ings, driving up costs further. Moreover, with the 
rise of digitalisation, there is often a significant 
increase in the volume of evidence, requiring 
more time and effort to review, adding to the 
overall expense and complexity of litigation.

5.4	 Protection Against Costs Risks
One option for mitigating the financial risks asso-
ciated with legal proceedings is legal expenses 
insurance. This type of insurance covers court 
costs, expert fees, and lawyer’s fees (to the extent 
they are billed according to statutory rates rather 
than hourly rates). If the case is lost, the insurance 
also covers the opposing party’s legal costs, which 
the losing party may be required to reimburse.

Another option for additional protection against 
cost risk is to engage a litigation financier. The 
extent of their financial contribution depends on 
the specific agreement, but litigation financiers 
in Austria typically only accept individual cases 
with a significant amount in dispute, as smaller 
cases are not considered financially viable.

However, when relying on legal expenses insur-
ance or a litigation financier, it is important to 
recognise that these entities will often have con-
siderable influence over the management of the 
case, given that they bear the financial risk.

In the realm of criminal law, cost protection can 
be obtained through criminal law insurance. His-
torically, Austrian law provided for very limited 
reimbursement of legal costs in criminal pro-
ceedings, even in the event of acquittal, leav-
ing defendants “alone” with their defence costs. 
Although recent reforms have increased reim-
bursement amounts based on the type of court, 
these amounts still often fall short of covering 
the full costs of a criminal defence.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Under Austrian law, if a third party is responsi-
ble for the damage suffered by the policyholder 
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and the insurer has settled the claim, the poli-
cyholder’s right to pursue damages against the 
responsible party is automatically transferred to 
the insurer. The extent of this transfer depends 
on the amount of the damage covered by the 
insurer. If the insurer settles the entire claim, the 
full right to recover damages is transferred to 
them; if only a portion of the damage is covered, 
the transfer is proportional to the amount settled.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
This principle (see 6.1 Right of Action to Recov-
er Sums From Third Parties), is codified in Sec-
tion 67 of the Austrian Insurance Contract Act 
(VersVG). Following the transfer of the claim, the 
insurer becomes the rightful holder of the claim. 
As such, the insurer can pursue legal action 
against the responsible party in its own name 
and seek compensation directly from them.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
One of the key factors shaping the insurance 
market and influencing related court cases is the 
rise of cyber-insurance, driven by the increasing 
digitalisation of businesses.

Additionally, the frequency of natural disasters, 
such as flooding in Austria due to climate change, 
is likely to lead to more disputes over coverage 
and the extent of insurance benefits in the future.

The ongoing impacts of the war in Ukraine, 
including the energy crisis, disrupted supply 
chains, and temporary raw material shortages, 
are also contributing to a rise in corporate insol-
vencies. This trend is evident in the insolvency 
statistics for the first half of 2024, which show a 

26% increase compared to 2023. As insolvency 
administrators scrutinise the actions and poten-
tial mismanagement of directors, an increase in 
related lawsuits is to be expected. These law-
suits may involve Directors and Officers (D&O) 
insurance and/or criminal liability insurance.

7.2	 Forecast for the Next 12 Months
The risks outlined in 7.1 Type and Amount of Liti-
gation are likely to remain significant in the future. 
The unpredictable impacts of climate change, cou-
pled with the growing risks associated with digi-
talisation – such as data breaches, cyber-attacks, 
and server failures – will continue to challenge the 
insurance industry and drive related disputes.

7.3	 Coverage Issues and Test Cases
Due to the ongoing war in Ukraine, sanctions 
against Russia are frequently extended, affect-
ing various aspects of insurance, including cov-
erage and benefits. Insurance companies must 
regularly verify whether individuals or entities 
involved are subject to sanctions to avoid poten-
tial criminal liability when paying out benefits. 
Consequently, insurers will increasingly need to 
conduct thorough sanction checks to effectively 
implement any relevant sanction clauses.

While much attention has recently been focused 
on COVID-19-related cases interpreting busi-
ness interruption policies, the Austrian Supreme 
Court has recently addressed issues raised by 
the Austrian Consumer Association concerning 
certain legal expenses insurance clauses. These 
include the applicability of catastrophe exclu-
sions and the lack of transparency surrounding 
the term “exceptional circumstances”.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The war in Ukraine has significantly impacted 
coverage and risk appetite across various lines 
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of business, particularly in political risk insur-
ance. As a result, premiums in these areas are 
widely anticipated to rise.

In the realm of cyber-insurance, the implemen-
tation of higher retention levels and risk mitiga-
tion measures has led to a greater willingness to 
assume risk. However, this shift has also result-
ed in increased obligations for policyholders in 
the cyber-insurance sector.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
In Austria, ESG (environmental, social and govern-
ance) factors are increasingly shaping both under-
writing practices and insurance litigation. Insurers 
are integrating ESG criteria into their underwriting 
processes, favouring companies with robust ESG 
practices. Consequently, there is a growing num-
ber of ESG-related claims, including those related 
to environmental liability and corporate govern-
ance failures. Additionally, potential claims may 
arise from “greenwashing” lawsuits, where com-
panies face legal action from investors for making 
unsubstantiated or misleading ESG claims, or for 
failing to meet their net-zero commitments.

8.2	 Data Protection Laws
Data protection regulations in Austria are pri-
marily governed by the General Data Protec-
tion Regulation (GDPR) and the Austrian Data 
Protection Act (DSG). Additionally, Sections 11a 
et seq of the Insurance Contract Act (VersVG) 
provide specific provisions for insurers regarding 
the management of health data.

Data protection laws frequently lead to Direc-
tors and Officers (D&O) claims following cyber-
incidents, particularly when management is 
alleged to have failed in implementing sufficient 
data protection measures. Consequently, D&O 
losses related to data breaches are becoming 
an increasing concern for insurers.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation 
In January 2023, the European Union adopted 
a new version of the Network and Information 
Security Directive (NIS2). EU member states are 
required to transpose NIS2 into national law by 
17 October 2024.

The updated directive introduces enhanced risk 
management requirements and extends its cov-
erage to additional sectors to bolster cybersecu-
rity across the EU.

As of now, NIS2 has not been incorporated into 
Austrian law. The proposed legislation, known as 
the “Network and Information System Security 
Act 2024” (NISG 2024), failed to reach the nec-
essary majority in the National Council in July 
2024. Consequently, further negotiations will be 
required, and it is uncertain when the new legis-
lation will come into effect.

Once enacted, the NISG 2024 may give rise to 
disputes related to breaches of duty by direc-
tors and officers. Notably, Article 21, paragraph 
1 of the NIS2 Directive also stipulates personal 
liability for directors in this context.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Bermuda is a British Overseas Territory. The 
modern legal system of Bermuda is established 
by the Bermuda Constitution Order 1968, an 
Order in Council of the United Kingdom that 
established the Supreme Court as the primary 
court of first instance and the Court of Appeal as 
the court with jurisdiction to hear appeals from 
judgments of the Supreme Court. The Appeals 
Act 1911 further establishes a right of appeal 
from any judgment of the Court of Appeal to the 
Judicial Committee of the Privy Council in Lon-
don. This ultimate right of appeal to the Privy 
Council, along with the common law, is one fac-
tor that has made Bermuda an attractive juris-
diction for insurers.

Bermuda’s legal system is largely based on Eng-
lish common law. The Supreme Court Act 1905 
further establishes that (subject to the provisions 
of any acts of the Bermuda legislature) the com-
mon law, the doctrines of equity and the Acts of 
the Parliament of England of general application 
that were in force in England at the date when 
Bermuda was settled on 11 July 1612 have force 
within Bermuda.

Insurance disputes that are litigated in the Ber-
muda courts are generally heard by the Com-
mercial Court, which is one of the five divisions 
of the Supreme Court. The same procedural 
regime that governs all commercial litigation 
governs insurance disputes in the courts, which 
is contained in the Rules of the Supreme Court 
1985 (1985 Rules).

The primary statute governing insurance-related 
activities in Bermuda is the Insurance Act 1978 
(Insurance Act); insurance and reinsurance com-

panies are also subject to the provisions of the 
Companies Act 1981.

1.2	 Litigation Process and Rules on 
Limitation
Litigation Process
The Supreme Court possesses and exercises 
the jurisdictions of the court of general assize, 
the court of chancery, the court of exchequer, 
the court of probate, the court of ordinary and 
the court of bankruptcy. There is also a Commer-
cial Court, which deals exclusively with commer-
cial (including insurance) and arbitration-related 
matters.

Appeals are common in Bermuda. The Court 
of Appeal has five Justices of Appeal, with the 
current President being Sir Christopher Clarke. 
Appeals are typically heard by three Justices. 
The Court of Appeal sits for three sessions of 
around a month per year.

Trials are conducted using the adversarial model 
between plaintiffs and defendants, with barris-
ters making both oral and written submissions 
on their behalf. Bermuda has a fused legal pro-
fession and Bermuda litigators are both barris-
ters and attorneys, although in special circum-
stances English King’s Counsel are admitted to 
the Bermuda Bar.

Civil proceedings in the Supreme Court may be 
begun by writ, originating summons, originating 
motion or petition. The 1985 Rules prescribe 
which originating process to use on the basis of 
the facts and circumstances of the case.

A typical civil action is commenced by filing 
a generally endorsed writ of summons, nam-
ing the parties to the action and providing very 
brief details of the relief sought. If the defendant 
defends the claim, then a generally endorsed 
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writ must be supplemented by a statement of 
claim with the facts upon which the action is 
founded.

The party bringing the action is responsible for 
service. When a company is the defendant, a 
copy of the proceedings will be properly served 
if it is left at the registered office of the company 
in Bermuda. With respect to parties outside of 
the jurisdiction, the Supreme Court can be asked 
to make an order for service outside of the juris-
diction if the criteria in Order 11, Rules 1 and 2 
of the 1985 Rules are met. A defendant who fails 
to respond as required under the 1985 Rules can 
have a default judgment entered against them.

Following the originating process to commence 
proceedings, the litigation process will move 
through the steps of interim applications, dis-
covery and trial, closing with judgment.

Rules on Limitation
The Limitation Act 1984 sets out the applica-
ble limitation periods. The majority of claims are 
subject to a limitation period of six years, which 
applies to claims for breach of a contract and in 
tort. A 20-year limitation period applies where 
the claim is based on a contract under seal or 
concerns the recovery of land and the proceeds 
of the sale of land or monies secured by a mort-
gage or a charge.

In contract law, the limitation period typically 
runs from the date on which the contract was 
breached. For a tort, the limitation period com-
mences on the date the damage occurred. The 
Limitation Act 1984 makes provision for latent 
defects, as well as for cases where the cause of 
action could not, with reasonable investigation, 
have been discovered sooner.

Limitation is not an automatic bar to an action 
or recovery under it. A defendant must raise the 
Limitation Act 1984 as a defence and specifically 
plead the same.

1.3	 Alternative Dispute Resolution (ADR)
Arbitration and mediation are the most common 
forms of ADR in Bermuda, which is a sophisti-
cated hub for international arbitration of com-
plex insurance and reinsurance disputes and 
has incorporated the UNCITRAL Model law into 
its domestic legislation via the Bermuda Inter-
national Conciliation and Arbitration Act 1993. A 
branch of the Chartered Institute of Arbitrators 
was established in Bermuda in 1996, the primary 
function of which is to run arbitration training 
courses and to act as an appointing authority 
when asked to do so.

The court has repeatedly confirmed in judg-
ments relating to the enforcement of arbitration 
agreements and awards that it will adopt a pro-
enforcement stance on such matters, in keeping 
with Bermuda’s obligations under the New York 
Convention (which has had the force of law in 
Bermuda since 1979).

The use of ADR is not mandated under the 1985 
Rules, but that fact has not prevented the growth 
of its popularity and use, particularly mediation. 
The Supreme Court can impose costs con-
sequences on a party where it has refused to 
engage in ADR and such refusal proves to be 
unreasonable. The Bermuda branch of the Char-
tered Institute of Arbitrators has localised proce-
dural rules for mediation and arbitration, which 
are based on the UNCITRAL Rules.

Insurance and reinsurance contracts very often 
incorporate arbitration agreements, and confi-
dential arbitration is the most common means of 
resolving insurance disputes in Bermuda.
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2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Choice of Law
Bermuda’s conflict of laws rules regarding deter-
mining the choice of law in contract are the same 
as the “old” English common law rules. They 
were unaffected by the legislation binding the 
United Kingdom during its membership of the 
European Union, which was not applicable in 
Bermuda (for example, the Rome I Regulation).

If the parties to a contract choose a particular 
law to govern the contract, effect will gener-
ally be given to that choice. In the absence of 
an express choice of law, the court will seek to 
identify either:

•	an implied or inferred choice discerned from 
the surrounding circumstances; or

•	the system of law with which the alleged con-
tract has its closest connection.

It is common for parties to Bermuda insurance 
and reinsurance contracts to select Bermuda 
law to govern the contract.

The only statutory provision that limits the par-
ties’ freedom to select the governing law of a 
contract is Section 11(2) of the Segregated 
Accounts Companies Act 2000, which provides 
that the governing instruments in relation to seg-
regated accounts are deemed to be governed 
by Bermuda law.

For tort claims, the Bermuda court first consid-
ers where the tort was committed in substance. 
For torts committed outside of Bermuda, the 
court applies the double-actionability rule: the 
tort must be actionable under both the lex fori 
and lex loci delicti.

Jurisdiction
In general, when determining whether or not a 
proposed defendant is subject to its jurisdiction, 
the Bermuda court will consider whether the 
proposed defendant can be validly served within 
the Islands of Bermuda or whether a defendant 
has submitted, or has agreed to submit, to the 
jurisdiction of the Bermuda courts (for exam-
ple, by contract or by taking steps in the litiga-
tion proceedings in Bermuda). If the proposed 
defendant has a foreign address, the plaintiff 
must obtain leave to serve the proposed defend-
ant out of the jurisdiction, pursuant to Order 11 
of the 1985 Rules.

However, the External Companies (Jurisdiction 
in Actions) Act 1885 permits a foreign company 
doing insurance business in Bermuda by an 
agent or branch to be sued in the name under 
which they carry on business in Bermuda. It 
further provides that service of process on the 
agent or manager of the company in Bermuda is 
good service, without the need for leave.

2.2	 Enforcement of Foreign Judgments
Foreign money judgments can be enforced by 
or against insurers in Bermuda, either under the 
Judgments (Reciprocal Enforcement) Act 1958 
(1958 Act) or under common law principles, pro-
vided that certain conditions are met. The meth-
od of enforcement is therefore dependent on the 
jurisdiction in which the judgment was given.

The 1958 Act allows money judgments (includ-
ing arbitration awards that would be enforceable 
as judgments in the United Kingdom) from the 
superior courts of the United Kingdom (along 
with certain Commonwealth countries and 
overseas territories to which the Governor has 
declared the 1958 Act applies) to be enforced 
by registration of the judgment in the Supreme 
Court at any time within six years after the date 
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of the judgment. The judgment must be final and 
conclusive, and the sum must not be in respect 
of taxes, fines or penalties.

A foreign judgment from a country not catered 
for by the 1958 Act can be enforced in Bermuda 
under common law principles. Fresh proceed-
ings must be issued in Bermuda, with the debt 
obligation created by the foreign judgment as 
the cause of action in the Bermuda proceeding. 
The foreign court must have had jurisdiction over 
the judgment debtor in accordance with Bermu-
da’s conflict of laws rules.

Non-money judgments are not enforceable 
under the 1958 Act or common law. For exam-
ple, a judgment ordering specific performance of 
a contract will likely not be enforceable, although 
it may be capable of recognition. Injunctions will 
also not be enforced – they may be recognised 
by the Bermuda courts as a defence to a claim 
or as conclusive of an issue in a claim but would 
not be sufficient to found a cause of action.

Arbitration awards are enforceable through the 
New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards and Part 
IV of the Bermuda International Conciliation and 
Arbitration Act 1993.

Judgments that consist of an award of multiple 
damages will not be enforced in Bermuda.

2.3	 Unique Features of Litigation 
Procedure
The 1985 Rules are similar to the English civil 
procedure rules that applied in 1999; as a result, 
practitioners and the courts utilise the 1999 edi-
tion of the English “White Book” and its com-
mentary to assist in the interpretation and appli-
cation of the 1985 Rules.

Unlike the modern English rules, the 1985 Rules 
do not impose any specific pre-action protocols. 
However, parties will still typically engage in pre-
action correspondence pursuant to the overrid-
ing objective set out in Order 1A of the 1985 
Rules, which obliges parties to assist the court 
in order to identify issues at an early stage and 
save costs.

Whilst English case law is persuasive in Ber-
muda, judges and lawyers in Bermuda will also 
look to the case law of other common law and 
offshore jurisdictions, such as Australia, Cana-
da, New Zealand, the Cayman Islands, the BVI, 
Hong Kong and Singapore, particularly when 
issues arise for which there is no precedent in 
the Bermuda courts.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Arbitration clauses are common in commercial 
contracts of insurance and reinsurance conclud-
ed in Bermuda or by Bermuda-based insurers 
and reinsurers.

The Bermuda courts will generally enforce arbi-
tration agreements, and have confirmed that that 
should be the ordinary approach in a number of 
judgments. The court’s pro-enforcement powers 
extend to issuing anti-suit injunctions to restrain 
parties from acting in violation of an arbitration 
agreement. The presumption is that an anti-suit 
injunction will be granted where the arbitration 
agreement in question is valid and binding, and 
the respondent party has not shown strong rea-
sons that the injunction ought not to be granted. 
The Bermuda court can grant such injunctive 
relief notwithstanding the jurisdiction in which 
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proceedings are commenced and regardless of 
whether the seat of the arbitration is Bermuda. A 
party in breach of an anti-suit order can be held 
in contempt of court, and any resulting foreign 
judgment could be held to be unenforceable in 
Bermuda.

3.2	 The New York Convention
Bermuda is subject to the New York Convention 
on the Recognition and Enforcement of Foreign 
Arbitral Awards, which has had force of law in 
Bermuda since the United Kingdom extended 
it to Bermuda in 1979. Part IV of the Bermuda 
International Conciliation and Arbitration Act 
1993 provides a statutory enforcement regime 
for New York Convention awards.

The award creditor must file an application 
seeking leave to enforce the award. An originat-
ing summons must be issued on an ex parte 
basis, along with a supporting affidavit setting 
out the basic facts of the arbitration, the fact of 
the agreement to arbitrate, the hearing and the 
award. The affidavit should exhibit the arbitra-
tion agreement and the original award. Once the 
award creditor obtains an order granting leave to 
enforce, it will be served on the award debtor. An 
application to set aside the order can be made 
– in lieu of any such application, the award can 
be enforced as if it were a judgment of the court.

As noted in 2.2 Enforcement of Foreign Judg-
ments, the 1958 Act also provides for the 
enforcement of awards from the United Kingdom 
(and other select countries) for the payment of 
money, so long as the award would be enforce-
able as a judgment in the United Kingdom.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration is the prevalent form of insurance dis-
pute resolution in Bermuda, making Bermuda a 

sophisticated hub for the arbitration of complex 
insurance and reinsurance disputes. The vast 
majority of business lines, with the property and 
casualty at the centre of the Bermuda market, 
as well as the captive industry, utilise arbitra-
tion agreements as the primary form of dispute 
resolution clause.

In Bermuda, there are two arbitration statutes: 
the Arbitration Act 1986 (the 1986 Act) govern-
ing arbitrations between purely domestic par-
ties, and the Bermuda International Conciliation 
and Arbitration Act 1993 (the 1993 Act) govern-
ing international arbitrations seated in Bermuda. 
The Acts themselves determine what arbitra-
tions they apply to, and whether an arbitration 
is “domestic” or “international”. The 1993 Act 
incorporates the UNCITRAL Model Law into Ber-
muda law.

If Bermuda law applies to the interpretation of 
the arbitration agreement, a Bermuda arbitration 
will generally be confidential.

The 1986 Act provides for a right of appeal of an 
arbitration award to the Court of Appeal on any 
question of law arising out of the award. In the 
absence of consent of all parties, leave must first 
be obtained from the Supreme Court. There is 
no right of appeal under the 1993 Act, although 
a party could seek to challenge an award in the 
Court of Appeal on the very limited grounds that 
are taken from the New York Convention – eg, 
public policy or the dispute being incapable of 
resolution by arbitration.

4. Coverage Disputes

4.1	 Implied Terms
Insurance and reinsurance contracts are subject 
to the same rules of contractual construction as 
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any other commercial contract, and terms can 
be implied as a matter of judicial construction.

There are two statutes that imply terms into 
insurance and reinsurance contracts.

First, for a contract written by a segregated 
accounts company, the Segregated Accounts 
Companies Act 2000 provides that the follow-
ing are implied terms:

•	that the parties select the law of Bermuda as 
the governing law and submit to the jurisdic-
tion of the courts of Bermuda;

•	that no party shall seek, whether in any pro-
ceedings or by any other means whatsoever 
or wheresoever, to establish any interest in or 
recourse against any asset linked to any seg-
regated account to satisfy a claim or liability 
not linked to that segregated account;

•	that if any party succeeds by any means 
whatsoever or wheresoever in establishing 
any interest in or recourse against any asset 
linked to that segregated account, that party 
shall be liable to the company to pay a sum 
equal to the value of the benefit thereby 
obtained by them; and

•	that if any party succeeds in seizing or attach-
ing by any means or otherwise levying execu-
tion against any assets linked to any segre-
gated account of the company in respect of a 
liability not linked to that segregated account, 
that party shall hold those assets or their 
proceeds on trust for the company and shall 
keep those assets or proceeds separate and 
identifiable as such trust property.

Second, the Supply of Services (Implied Terms) 
Act 2003 implies terms regarding the period of 
time for completion under a contract and the 
consideration to be paid are reasonable, if not 
otherwise set. There is also an implied term that 

that the supplier will carry out the service with 
reasonable care and skill. This is generally under-
stood to be directed to consumer contracts.

4.2	 Rights of Insurers
Insurance and reinsurance law in Bermuda is 
based on the English common law. However, 
unlike in England, the issues of non-disclosure 
and misrepresentation are not governed by stat-
ute (except in the case of life insurance). A recent 
divergence in the laws of Bermuda and England 
on these issues has arisen from the introduc-
tion of the Insurance Act 2015 in England. This 
modified the previously applicable common law 
remedies for non-disclosure and misrepresenta-
tion (collectively considered to be breaches of 
the duty of utmost good faith), which were also 
codified in the Marine Insurance Act 1906 (whilst 
this statute does not apply in Bermuda, some 
of its provisions are declaratory of the common 
law and as such are likely to be considered in 
determining the Bermuda common law). There 
have been no such revisions to the remedies in 
Bermuda. The duty of utmost good faith as it 
was characterised by the common law before 
the Insurance Act 2015 came into force in Eng-
land (on 12 August 2016) continues to apply to 
all insurance contracts in Bermuda.

As a matter of principle, insurance contracts 
governed by Bermuda law are contracts of 
“utmost good faith” (also known as the princi-
ple of uberrima fides). This common law duty 
applies to insurance contracts in Bermuda and 
is imposed on both the insured and the insurer, 
as the parties to the contract. In placing and 
effecting the insurance contract, the intended 
insured party (and its broker) owe the following 
pre-contractual duties that comprise the duty of 
utmost good faith:
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•	a duty of disclosure, requiring the insured to 
disclose all material facts to the insurer; and

•	a duty not to make misrepresentations.

Failure on the part of the insured to discharge 
these duties will give the insurer the remedy of 
avoidance ab initio. This has the same effects 
as rescission of a contract – it means that the 
parties are placed retroactively into the posi-
tion they would have been in had the contract 
never existed. The insurer must be careful not 
to waive its right to avoid the contract or affirm 
the contract. The remedy of avoidance must be 
elected by the insurer. The parties can agree to 
limit the scope of pre-contractual duties and the 
requirement to make an accurate representation 
through their insurance contract(s).

A breach of a continuing warranty discharges 
the insurer from any further liability under the 
contract from the date of breach (but still allow-
ing claims by the insured in respect of any loss 
occurring before the breach). This discharge is 
automatic, and the insurer need not make any 
election. In the case of a breach of an existing 
fact warranty, the fulfilment of the warranty is 
a condition precedent to the attachment of the 
risk and thus a breach would effectively void the 
contract ab initio.

4.3	 Significant Trends in Policy Coverage 
Disputes
Given that the vast majority of coverage disputes 
in Bermuda are arbitrated confidentially, trends 
are difficult to identify.

Noteworthy coverage disputes in Bermuda often 
arise from areas of Bermuda-specific insurance 
innovation, such as the statutory segregated 
account regimes. Insurance companies utilise 
segregated accounts for rent-a-captive solu-
tions, ILS transactions and the separation of 

reserves amongst business lines, and unique 
coverage issues and disputes rise from these 
structures, which cannot always be determined 
by reference to the usual common law principles 
of coverage.

The Supreme Court delivered a seminal judg-
ment in August 2023 that reinforced the integrity 
of the segregated accounts company structure 
and the separation of assets and liabilities as 
between segregated accounts. The judgment 
will likely be cited in all future insurance disputes 
that involve a segregated accounts company.

4.4	 Resolution of Insurance Coverage 
Disputes
The majority of coverage disputes subject to 
Bermuda law are resolved by way of confidential 
arbitration. Mediation is also common.

Many insurance contracts for excess liability 
insurance and reinsurance written in Bermuda 
are written on the Bermuda Form. Disputes 
arising therefrom are resolved in Bermuda Form 
arbitration – that is, an English procedural law-
governed arbitration of a contract governed by 
New York law. Bermuda Form arbitration agree-
ments invariably provide for a seat in London or 
Bermuda.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
Most insurance business written in Bermuda 
is international insurance and reinsurance; on 
that basis, there is little consideration of con-
sumer protections in Bermuda insurance law 
and procedure. It is worth noting, however, that 
the Consumer Protection Act 1999 protects con-
sumers from unfair business practices, and that 
the insurers carrying on “domestic business” 
in Bermuda are obliged by the Insurance Code 
of Conduct of the Bermuda Monetary Authority 



BERMUDA  Law and Practice
Contributed by: Oliver MacKay, Michael Frith, Kyle Masters and Sam Stevens, Carey Olsen 

32 CHAMBERS.COM

(BMA) to conduct their business with customers 
fairly and with integrity.

4.6	 Third-Party Enforcement of 
Insurance Contracts
The Contracts (Rights of Third Parties) Act 2016 
permits a third party to enforce a term of a con-
tract where:

•	the third party is identified in the contract by 
name, as a member of a class, or as answer-
ing a particular description; and

•	the contract expressly provides in writing that 
the third party can enforce such term. This 
allows properly drafted cut-through provi-
sions to provide a valid means of third-party 
enforcement rights in Bermuda.

The Third Parties (Rights Against Insurers) Act 
1963 allows a third party to take direct action 
against an insurer in circumstances where its 
insured owes a liability but is insolvent. The 
Motor Car Insurance (Third-Party Risks) Act 
1943 has similar provisions.

Finally, the Merchant Shipping Act 2002 also 
provides a statutory right to lodge proceed-
ings to enforce a claim for oil discharge liability 
against a ship’s insurer.

4.7	 The Concept of Bad Faith
Bermuda law does not recognise any concept 
of “bad faith” as a basis for awarding damages 
against an insurer, for example due to its con-
duct during the administration or handling of a 
claim. There are no “damages on damages”.

4.8	 Penalties for Late Payment of Claims
There are no statutory remedies for the late pay-
ment of claims in Bermuda.

However, insurers and reinsurers are regulated 
by the BMA, which has wide-ranging enforce-
ment powers, including the giving of directions 
(pursuant to the Insurance Act) to an insurer 
restricting the business it can write in circum-
stances where the BMA considers there to be a 
significant risk that the insurer will be unable to 
meet its obligations to policyholders.

Insurers are also bound by the BMA’s Insurance 
Code of Conduct, which provides that insurers 
should implement policies that require them to 
address claims in a timely, fair and transparent 
manner and avoid any aggressive and coercive 
claims handling tactics and discrimination dur-
ing the claims handling process. This is consist-
ent with the principle, also contained within the 
Insurance Code of Conduct, that directors of a 
Bermuda insurer must act in the best interest of 
the company and its policyholders. In any event, 
insurers must conduct their business in a pru-
dent manner in accordance with the Insurance 
Act, and compliance with the Insurance Code of 
Conduct is a determinative factor in the BMA’s 
assessment of such prudent conduct of busi-
ness.

4.9	 Representations Made by Brokers
As a general principle, a broker acts as an agent 
of the insured or the reinsured, particularly when 
it is placing cover. However, brokers can have 
many roles and will often find themselves as dual 
agents, particularly in circumstances where they 
are placing both reinsurance and a retrocession. 
Section 29 of the Insurance Act, for example, 
makes a broker with authority to accept premi-
um the agent of the insurer.

Therefore, whilst the insured certainly can (and 
often will) be bound by its broker’s representa-
tions, this is unlikely ever to be straightforward. 
This is particularly the case in Bermuda, where 



BERMUDA  Law and Practice
Contributed by: Oliver MacKay, Michael Frith, Kyle Masters and Sam Stevens, Carey Olsen 

33 CHAMBERS.COM

brokers are involved in more than one capacity 
– eg, with respect to captives.

It is worth noting that the BMA’s Insurance Bro-
kers and Insurance Agents Code of Conduct 
provides that an insurance broker must not rec-
ommend a transaction to a client unless it has 
taken reasonable steps to make the client aware 
of the risks involved, including any conflicts of 
interest and that, when providing advice to or 
arranging contracts of insurance for the client, a 
broker shall make full and adequate disclosure 
of all facts necessary for its clients to make an 
informed decision. The BMA has specific pow-
ers to grant and revoke a broker’s registration in 
Bermuda under the Insurance Act.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Delegated underwriting and claims handling 
authority arrangements are often used by Ber-
muda insurers and reinsurers. Such arrange-
ments are necessarily subject to appropriate 
oversight by the insurers as part of their over-
all risk management and material outsourcing 
requirements, and as such do not generally 
result in particular litigated issues in Bermuda.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Coverage for defence costs is provided in many 
types of liability policy, including professional 
indemnity and director’s and officer’s insur-
ance policies. Different policies can provide for 
defence costs, in addition to the policy limit or 
within it.

In the context of Bermuda Form policies, 
defence cost coverage is often provided by way 
of endorsement.

5.2	 Likely Changes in the Future
There is no indication that there will be any 
change in defence costs coverage in the com-
ing years.

5.3	 Trends in the Cost or Complexity of 
Litigation
The COVID-19 pandemic made it necessary for 
court proceedings to take place remotely, and 
the courts have maintained the ability to hear 
matters in this way. This has permitted judges to 
sit remotely, which has allowed for more efficient 
use of the court’s resources. It has also allowed 
for clients, overseas counsel and even witnesses 
to attend hearings remotely when they would 
ordinarily have flown to Bermuda to attend.

Earlier in 2024, both the Supreme Court and the 
Court of Appeal introduced significantly higher 
court fees for court filings.

5.4	 Protection Against Costs Risks
Bermuda has no third-party funding legislation 
but these arrangements are permitted in Ber-
muda, having been blessed by the courts, which 
have rejected arguments that such arrange-
ments are unlawful.

Third-party funding can be used by any party 
and in any amount.

Contingency fees are prohibited in Bermuda by 
the Barristers’ Code of Professional Conduct 
1981, Rule 96.
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6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Insurance contracts are contracts of indemnity 
and, as a matter of Bermuda law, an insurer has 
equitable rights of subrogation – ie, an insurer 
can receive recoveries from third parties that 
would serve to reduce the insured loss and bring 
proceedings in the name of the insured against 
liable third parties, having provided contractual 
indemnification to the insured.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
There is no legislative codification of subroga-
tion rights in Bermuda – a court will consider 
the terms of the contract and apply common law 
principles. Subrogation claims are made in the 
name of the insured.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Insurers and reinsurers in Bermuda continue to 
monitor and navigate the effects of the COV-
ID-19 pandemic, and the extent of reinsurance 
disputes that may reach Bermuda for resolution 
remains to be seen.

With respect to the war in the Ukraine, issues 
arise in Bermuda from the registration of Russian 
aircraft in the jurisdiction. The sanctions levied 
against Russian and Belarusian entities have 
caused issues for Bermuda insurers and other 
financial institutions to address, including with 
the regulatory authorities.

Bermuda’s reinsurance sector is also uniquely 
exposed to the rise in natural catastrophes, par-
ticularly hurricanes in North America.

Each of these unprecedented factors creates 
an environment for insurance-related disputes. 
However, it is difficult to measure the impact in 
light of the preponderance of arbitrations for 
the resolution of insurance and reinsurance dis-
putes.

7.2	 Forecast for the Next 12 Months
It is conceivable that the Bermuda insurance 
market could be exposed to unique and nov-
el claims and disputes in the coming year, in 
response to the evolving risks from industries 
such as digital assets and licensed cannabis cul-
tivation, each of which can be insured in Ber-
muda. Cyber perils also continue to present new 
and developing challenges to insurers globally, 
particularly with the growth of AI technologies, 
and Bermuda is no different.

Bermuda’s segregated accounts regime is 
another area that could create additional dis-
putes. The BMA has recently issued a Guidance 
Note outlining its expectations for companies 
using segregated accounts to conduct regulat-
ed insurance business. This is due to become 
effective on 1 January 2025. Along with the 
Incorporated Segregated Accounts Companies 
Act, which was enacted in 2019, these innova-
tive ways of conducting insurance business in 
Bermuda have the potential to create novel dis-
puted issues amongst counterparties and with 
regulatory authorities.

7.3	 Coverage Issues and Test Cases
The Bermuda court gave important judgments 
in 2022 and 2023 regarding the integrity of the 
segregation of accounts regime, in Ivanishvili v 
Credit Suisse Life (Bermuda) Ltd [2022] SC Bda 
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56 Civ and in Re Northstar Financial Servies 
(Bermuda) Ltd and Omnia Ltd [2023] SC Bda 
57 Civ.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
Individual insurers will have varying lines of cov-
erage and portfolios of risk, and the manage-
ment of these will inevitably be impacted by 
specific and general market developments from 
time to time, including litigation developments.

The Bermuda reinsurance market has generally 
reported that the impact of the COVID-19 pan-
demic on the (re)insurance industry in particular 
remains uncertain. The potential scale of the 
losses is such that substantial capital retention is 
generally required until there is greater certainty, 
locking up capital that could otherwise be used 
to back new underwriting and thus exacerbating 
the demands on capital.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
Bermuda reinsurers are required specifically to 
consider and address ESG risk as part of their 
overall risk management framework. Climate 
change risk in particular has been identified by 
the BMA as a significant financial risk to insur-
ers and, as a result, the underlying stability of 
the financial sector. As such, in addition to the 
general assessment of ESG risks in the con-

text of each insurer’s business and operations, 
Bermuda insurers are expected specifically to 
take a proactive (and proportionate) approach 
to manage and, where possible, mitigate risks 
associated with climate change. This expecta-
tion applies to insurers in respect of both their 
underwriting activities and their operations and 
investments, and therefore can have a material 
impact on underwriting and risk management.

8.2	 Data Protection Laws
While certainly important in its own right, Ber-
muda’s data privacy laws (in particular, the Per-
sonal Information Protection Act 2016) are not 
generally expected to have a material impact on 
the underwriting and litigation of insurance risks 
by Bermuda insurers.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
There have been a number of detailed changes 
to both the general business and long-term busi-
ness insurance regulations that have an impact 
on the calculation of the relevant capital and sol-
vency ratios. These changes to the capital model 
will likely have a general effect on the nature 
and extent of risks to be underwritten as capital 
needs adjust, but no overall impact on insur-
ance coverage, insurance litigation or claims 
that insurers will fund the defence is expected.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
In Brazil, the resolution of insurance disputes is 
governed by a combination of the Brazilian Civil 
Code, the Consumer Defense Code (CDC), and 
specific laws such as Decree-Law No 73/66, 
which regulate the insurance market. The Super-
intendence of Private Insurance (SUSEP) is the 
primary regulatory authority for the sector and is 
responsible for overseeing and regulating insur-
ance operations. Judicial disputes are generally 
resolved by state or federal courts (depending 
on the nature of the parties and the legal issue) 
in accordance with the procedural regime set out 
in the Code of Civil Procedure.

1.2	 Litigation Process and Rules on 
Limitation
The litigation process in Brazil is governed 
by the Civil Procedure Code (CPC). The par-
ties commence proceedings through an initial 
petition (statement of claim), and the proceed-
ings include specific phases for the filing of a 
defence, production of evidence and judgment. 
As a general rule, the statutory limitation period 
applicable to claims is one year, as set out in in 
Article 206, Section 1, II, of the Civil Code. The 
limitation period begins to run on the date the 
insured becomes aware of the fact that gives rise 
to the claim. In certain specific circumstances, a 
three-year limitation period applies.

1.3	 Alternative Dispute Resolution (ADR)
While mediation and arbitration are encouraged 
methods of dispute resolution in Brazil, particu-
larly for commercial disputes, their use in insur-
ance disputes is still relatively uncommon. Arbi-
tration is more prevalent in reinsurance contracts 
and in more complex disputes where the parties 
prefer a more specialised and expedited reso-

lution process. There is nonetheless a general 
trend towards increased recourse to arbitration 
in insurance disputes.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Disputes regarding jurisdiction and choice of 
law in insurance contracts in Brazil are typically 
governed by the Code of Civil Procedure and 
the Law of Introduction to the Norms of Brazilian 
Law (LINDB). In cases involving foreign insurers, 
Brazilian jurisdiction is usually asserted when 
the insured risk is located in Brazil or when the 
contract was entered into with a party that is 
resident or domiciled in Brazil.

2.2	 Enforcement of Foreign Judgments
Foreign judgments can be recognised and 
enforced in Brazil if they are homologated (rati-
fied) by the Superior Court of Justice (STJ). The 
homologation (ratification) process requires that 
the foreign judgment for which enforcement is 
sought be final and binding, issued by a compe-
tent authority, and that it does not violate Brazil-
ian public policy.

2.3	 Unique Features of Litigation 
Procedure
International insurers need to be aware of strong 
consumer protection laws in Brazil, particularly 
in relation to adhesion (standard-form) contracts. 
The Consumer Defense Code offers various pro-
tections, including the shifting of the burden of 
proof in favour of the consumer. That can have a 
significant effect on the outcome of the litigation.
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3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Brazilian courts recognise and enforce arbitra-
tion clauses in commercial contracts, including 
insurance and reinsurance contracts. The Brazil-
ian Arbitration Law (Law No 9,307/96) governs 
this area, and arbitration clauses are generally 
upheld as long as they are clearly worded and 
have been duly agreed upon by the parties.

3.2	 The New York Convention
Brazil is a signatory to the New York Convention 
on the Recognition and Enforcement of Foreign 
Arbitral Awards. Arbitral awards issued in other 
jurisdictions can be recognised and enforced in 
Brazil, provided they meet the requirements for 
homologation (ratification) by the Brazilian Supe-
rior Court of Justice.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration is an increasingly significant form 
of dispute resolution in insurance, particularly 
in reinsurance contracts and for insurance of 
large-scale industrial risks. Arbitrations are gov-
erned by the Brazilian Arbitration Law, and the 
proceedings are generally private, with judicial 
review limited to issues of nullity of the arbitral 
award. The Brazilian Superior Court of Justice 
has ruled that the Civil Procedure Code does 
not automatically apply as a subsidiary form of 
regulation of the proceedings.

4. Coverage Disputes

4.1	 Implied Terms
In Brazil, certain terms are implied in insurance 
contracts by operation of law. For example, 

good faith is a fundamental principle in insur-
ance contracts under the Brazilian Civil Code, 
requiring transparency and loyalty in the forma-
tion and execution of the contract.

4.2	 Rights of Insurers
Insurers have the right to accurate and complete 
information about the risk to be insured before 
the inception of the policy. This in turn gives rise 
to a right to deny coverage or adjust the pre-
mium if the information provided by the insured 
was deficient.

4.3	 Significant Trends in Policy Coverage 
Disputes
In the past 12 months, a major theme in cover-
age disputes has been the issue of the COVID-19 
pandemic, particularly concerning insurance 
cover for interruption to business activities. There 
has also been an increase in litigation involving 
cyber-insurance, given the rising incidence of 
cyber-attacks. Engineering insurance continues 
to be a growing field. In addition, issues arising 
out of a finding of corruption, which is not cov-
ered by insurance, is a significant and recurring 
matter before the Brazilian justice system.

4.4	 Resolution of Insurance Coverage 
Disputes
Insurance coverage disputes in Brazil are gener-
ally resolved through judicial litigation, although 
arbitration is becoming increasingly common, 
especially in more complex contracts. In reinsur-
ance contracts, arbitration is widely used due to 
the international and specialised nature of these 
disputes.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
When the insured is considered a consumer, 
the rules of the Consumer Defense Code apply. 
These rules generally favour the insured. The 
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provisions include protections such as the rever-
sal of the burden of proof and the possibility of 
judicial review of contractual clauses deemed 
abusive.

4.6	 Third-Party Enforcement of 
Insurance Contracts
The current position of the Brazilian Supreme 
Court of Justice is that a third party is not enti-
tled to enforce an insurance contract or sue an 
insurer directly (STJ Ruling No 529).

4.7	 The Concept of Bad Faith
There is no specific concept of bad faith. Never-
theless, it is important to highlight that the Brazil-
ian system is based on good faith, and certain 
specific standards are set out in law as a corol-
lary of the fundamental duty of good faith.

4.8	 Penalties for Late Payment of Claims
Brazilian law imposes penalties for the late pay-
ment of claims. If payment is not made within 
the stipulated period (usually 30 days after the 
submission of all necessary documentation), the 
insurer may be ordered to pay interest and/or 
monetary correction.

4.9	 Representations Made by Brokers
In Brazil, the insured is bound by representations 
made by its insurance broker, who is considered 
the insured’s formal representative. However, if 
the broker acts outside their authority or contrary 
to the interests of the insured, the insured may 
have legal recourse against the broker.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Delegated underwriting is not allowed in Brazil. 
However, claims handling authority arrange-
ments are relatively common. Normally, insurers 
delegate these functions to third parties.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
In Brazil, insurers typically fund the defence of 
insureds in cases involving liability insurance, 
such as third-party liability for damage, profes-
sional liability, and directors’ and officers’ (D&O) 
liability insurance. The term for this protection 
under the insurance policy is “defence costs 
coverage”.

5.2	 Likely Changes in the Future
In the coming years, we may see changes driven 
by the increasing complexity of risks, such as 
cyber liability and environmental liability. These 
emerging risks could lead to more nuanced 
coverage requirements and a greater emphasis 
on specialised defence strategies. Additionally, 
regulatory changes and judicial decisions may 
further shape the obligations of insurers to fund 
defences, especially in sectors where new liabili-
ties are developing.

5.3	 Trends in the Cost or Complexity of 
Litigation
Over the past few years, there has been a notice-
able trend toward increased costs and complex-
ity in litigation, particularly in cases involving cor-
porate liability and environmental claims. This is 
due to a combination of factors, including more 
stringent regulatory environments, the growing 
importance of compliance, and the rise in class 
actions. These trends are expected to contin-
ue, with litigation costs likely to rise as cases 
become more complex and require more spe-
cialised legal expertise.

5.4	 Protection Against Costs Risks
Claimants can buy protection against costs risks 
in connection with such claims. This is typically 
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done through insurance coverage known as 
defence costs.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Brazilian law provides insurers with the right 
of subrogation, allowing them to recover sums 
from third parties responsible for causing an 
insured loss.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
The right of subrogation, specifically in relation 
to insurance rights, is set out in Article 786 of 
the Brazilian Civil Code, which states that the 
insurer, upon payment of the indemnity, is sub-
rogated to the rights of the insured against the 
third party responsible for the loss.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The pandemic is a past issue. However, envi-
ronmental disaster-related matters have had 
a significant impact on the insurance industry, 
especially in agricultural insurance. Recently, the 
state of Rio Grande do Sul, in southern Brazil, 
experienced an environmental catastrophe that 
will have repercussions in the insurance sec-
tor, as, amongst other matters, numerous food 
crops were lost or damaged.

7.2	 Forecast for the Next 12 Months
The trend, with respect to 7.1 Type and Amount 
of Litigation, is unlikely to change since this is 
a recent event.

7.3	 Coverage Issues and Test Cases
The factors mentioned have given rise to specific 
coverage issues and test cases of significant 
importance. For instance, environmental disas-
ters like the recent catastrophe in Rio Grande do 
Sul have led to disputes over the interpretation 
of policy terms, particularly regarding the scope 
of coverage for agricultural losses.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
In response to the scenario noted in 7.1 Type and 
Amount of Litigation, insurers have improved 
policy wording, terms, and adjustment proceed-
ings, including the use of satellite technology.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
ESG factors are increasingly influencing both 
the underwriting and litigating of insurance risks. 
Certain risks may be declined if the applicant 
company lacks an acceptable ESG policy.

8.2	 Data Protection Laws
The Brazilian General Data Protection Law 
(LGPD) has led to new procedures for the han-
dling of data and a need for extra caution and 
care. Insurers handle sensitive data and other 
information provided directly by the insured and 
requiring the maintenance of confidentiality.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation 
Recent legislative and regulatory developments 
in Brazil have had a notable impact on insurance 
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coverage and litigation. The introduction of the 
LGPD has imposed new compliance require-
ments on insurers, particularly regarding the 
handling of personal data.

A draft Civil Code is currently being examined 
by Congress and, if passed, it may have a sig-
nificant impact on provisions of insurance law. 

Draft Law No 29/2017, currently before the 
Brazilian Congress, sets out certain key provi-
sions for insurance relations in Brazil and certain 
proposed amendments to insurance law provi-
sions of the Brazilian Civil Code. The bill is being 
debated and may undergo significant changes 
before its final approval.
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Overview of the Insurance Sector in Brazil
In 2023, the revenue of the insurance sector 
exceeded BRL600 billion, a penetration rate of 
6% of Brazilian GDP. Whilst that may be con-
sidered significant, it falls short of the figures 
for more developed economies, which have an 
average rate of 10%. 

The Brazilian rate is nevertheless steadily 
increasing, a fact that has led the economic 
authorities to pay closer attention to the sector. 
The government has included as one of its eco-
nomic priorities the securing of congressional 
approval for Draft Law No 29, which was first 
introduced in 2017. The draft law is aimed at 
overhauling the current legislative provisions on 
insurance contracts. It has already been passed 
by the Chamber of Deputies and is now before 
the Federal Senate. Draft Law 29/2017 deals 
exclusively with insurance contracts. If it passes 
into law, it will revoke the current 2002 Civil Code 
provisions that currently govern such contracts 
and will introduce a new framework. In its proce-
dural aspect, the Draft Law is a step backwards 
for arbitration development as it does not allow 
the parties to opt for arbitrations based abroad, 
nor to choose any law other than the Brazilian 
one. In addition to restricting the autonomy of 
the parties, this prohibition can make it difficult 

to take out insurance abroad, in cases where 
there is no capacity in the local market, if a for-
eign insurance company is not willing to litigate 
in Brazil under the local law. 

The 2023 approval by the legislature of the Stat-
utory Framework on Guarantees (Marco Legal 
das Garantias) (Law 14.711/23) is also worthy 
of note. This law fine-tuned the rules governing 
credit operations. One of the key innovations in 
the legislative provisions was the inclusion of 
counter-guarantee contracts in the list of instru-
ments that can be enforced extra-judicially. This 
development has been welcomed by insurers, 
who are, in the main, optimistic about the prac-
tical benefits it will bring. The new Law also 
included provisions enabling recourse to surety 
bond (guarantee) insurance policies at any stage 
of court proceedings up to the date on which 
the final court order becomes final and binding 
(res judicata). In other words, these guarantee 
insurance policies may be furnished even during 
the enforcement phase of judicial proceedings. 

Another relevant piece of legislation, currently 
before the Federal Senate having already been 
approved by the Chamber of Deputies, is Draft 
Complementary Law (PLP) 233/2023 which gov-
erns compulsory insurance cover for victims of 
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road traffic accidents involving uninsured vehi-
cles. The law aims to replace the current com-
pulsory insurance scheme known as the DPVAT, 
with the introduction of the SPVAT scheme, led 
by the Caixa Econômica Federal, a state-owned 
Brazilian bank. This move by the government is 
constitutionally questionable, in that it will result 
in a public entity dominating this field of eco-
nomic activity, being tantamount to nationalisa-
tion of the compulsory insurance scheme. How-
ever, if the law passes it will lead to resumption 
of compulsory insurance payouts to the victims 
of road accidents. These DPVAT payouts have 
been frozen since November 2023. 

Constitutional issues are dealt with by the Bra-
zilian Federal Supreme Court. There are pres-
ently a number of cases before the Court that 
are of particular interest to the insurance sector. 
In particular, the Supreme Court has reiterated 
its position that state laws introduced to legalise 
the so-called “vehicle protection associations” 
are unconstitutional and therefore invalid. These 
associations have purported to offer insurance-
type services, but they are not regulated by law 
and are not overseen by any regulatory agency. 
They do not pay tax nor do they furnish any of 
the legal guarantees required of bona fide insur-
ers in order to ensure that obligations to insured 
clients can be met. The growth of these play-
ers has become a serious problem for the sec-
tor, and especially for consumers in the vehicle 
insurance market. 

The insurance sector is also waiting for the 
Supreme Court’s ruling on whether or not 
amounts paid out to beneficiaries following the 
death of the holder of one or more private pen-
sion plans are subject to the ITCMD tax (which is 
a tax on postmortem transmission of goods and 
on donations). Insurers argue that the ITCMD tax 
does not apply because the so-called VGBL or 

PGBL plans that are in issue before the Court 
are in effect life insurance policies, and there-
fore not subject to inheritance taxation (Federal 
Supreme Court, Theme 1214, issue of General 
Repercussion).

In relation to home insurance under the Brazilian 
System of Finance for Purchasing a Home (the 
SFH), the Federal Supreme Court has issued a 
definitive ruling on the matter of jurisdiction to 
try disputes pertaining to the system. The court 
ruled that jurisdiction lies with Federal Courts. 
However, other important SFH-related issues 
are still pending resolution. In particular, the 
Superior Court of Justice has yet to rule on the 
correct determination of the commencement 
of the statutory limitation period with regard to 
insurance cover for physical damage to SFH-
financed properties. 

The private-law chambers of the Superior Court 
of Justice have nevertheless been particularly 
prodigious in forming solid case law on certain 
pressing issues of insurance law. In a recent rul-
ing, for example, the Superior Court definitively 
rejected the possibility of early liquidation of 
guarantee insurance policies in tax enforcement 
proceedings, with the ratio decidendi being 
based on the provisions of the Statutory Frame-
work on Guarantees (Marco Legal das Garantias) 
referred to earlier. 

Finally, it is important to note that a silent revo-
lution is underway in the Brazilian insurance 
sector, led by the regulatory agency SUSEP, in 
the form of implantation of an “open insurance” 
project. This project is aimed at establishing a 
marketplace for standardised information for the 
ultimate purpose of improving the experience 
of insurance clients that agree to share certain 
data. Insurance companies that are accredited 
by SUSEP will be able to access the consumer 



BRAZIL  Trends and Developments
Contributed by: André Tavares, Daniel Chacur de Miranda and Luiz Tavares Pereira Filho, 
Tavares & Chacur de Miranda Advogados 

47 CHAMBERS.COM

profiles of these clients, enabling them to offer 
specific and competitive products and services. 
The data processing companies involved will be 
known as “Sociedade Processadora de Ordem 
do Ciente” (SPOC) and the first such company 
has already been accredited, in early 2024, indi-
cating that the pioneering SUSEP programme is 
at an advanced stage of implementation.
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tors. The firm’s expertise in insurance litigation 
is particularly noteworthy. The firm’s reputation 
rests on a team of highly experienced lawyers 
renowned for their handling of complex mat-
ters. They offer comprehensive and adept ad-
vice, ensuring clients receive proficient counsel 
tailored to their needs. The firm is committed 
to ethical standards and innovative legal strat-

egies. Peralta, Sandoval, Llaneza & Gutiérrez 
provides tailored counsel and strategic support, 
based on its substantial experience in insurance 
and business law, as well as complex litigation. 
Some of the firm’s clients include Chubb Seg-
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
The resolution of conflicts in insurance matters 
has a particularly disjointed regulation, despite 
the comprehensive intention of Article 543 of 
the Commercial Code. In principle, the arbitra-
tion procedure is subject to mandatory legal 
arbitration, except when its amount is less than 
UF10,000 (approximately USD370,000) – UF 
meaning “Unidad de Fomento” – in which case 
the insured may optionally submit to ordinary 
justice.

Regardless of the insured’s choice, the insur-
ance procedure is always subject to certain rules 
that make the evidencerequirements more flex-
ible and, especially, that subject it to the system 
of the logical and reasonable rules of evaluation 
assessment, allowing the judge to decree evi-
dence ex officio and admit means of evidence 
not contemplated in the Civil Procedural Code.

Notwithstanding the above, it has become com-
mon for the ruling on insurance matters to be 
known and resolved by two types of courts not 
contemplated in Article 543 of the Commercial 
Code.

Firstly, there are the Courts of Appeals through 
Habeas Corpus, especially in matters of health 
insurance. Secondly, there are the Local Police 
Courts in cases where the insured asserts their 
status as a consumer.

Finally, the legal and regulatory statutes applica-
ble in insurance litigation are:

•	DFL No 251 of 1931, regarding insurance 
companies, corporations, and the stock 
market;

•	Commercial Code, Article 512 and what fol-
lows;

•	Civil Procedural Code;
•	Penal Code, Article 470 No 10;
•	Supreme Decree 1.055 of 2012; and
•	Law No 19.496.

1.2	 Litigation Process and Rules on 
Limitation
According to the rule of Article 543 of the Com-
mercial Code, the contentious insurance proce-
dure consists of three phases:

•	a discussion phase that may or may not 
include response and reply depending on the 
amount involved;

•	a conciliation phase; and
•	a testing phase with a maximum duration of 

20 business days, followed by a possible pro-
cedure to challenge the evidence, depending 
on the type of procedure.

Subsequently, the case is ready for a ruling to 
be issued, for which the court has a period of 60 
days, a period that is often not met in ordinary 
courts. In general, except in arbitrations where 
remedies have been waived, all ordinary (appeal, 
annulment in form and substance) and extraordi-
nary (claim) remedies are available in insurance 
litigation. In arbitrations with rejected appeals, 
non-waivable remedies (annulment of form due 
to incompetence and ultra petita, and complaint 
appeal) continue to be applicable.

Regarding the limitation period, the action 
derived from the insurance can be executed 
within four years from the date on which the 
respective obligation becomes payable (Arti-
cle 541 of the Commercial Code). This rule has 
exceptions in the case of life insurance (the term 
is computed from the moment the beneficiary 
becomes aware of the existence of his/her right, 
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with a limit of ten years) and in civil liability insur-
ance (the term will never be less than that of 
the injured third party), as provided in the same 
provision.

In addition, special attention must be paid to 
cases regulated by the Consumer Protection 
Law (No 19,496), which establishes special stat-
ute of limitation periods when actions are car-
ried out in accordance with this law, especially 
infringing actions (Article 26), which expires in 
two years and serves as a basis for establishing 
the supplier’s civil liability.

1.3	 Alternative Dispute Resolution (ADR)
ADR is not yet a prevalent form of dispute reso-
lution in Chile; however, institutional dispute res-
olution centres – both general and those special-
ised in insurance – are increasingly promoting 
these mechanisms, especially mediation.

For instance, both the National Mediation and 
Arbitration Center of the Santiago Chamber of 
Commerce (CAM Santiago) and the Nation-
al Arbitration Center (CNA) have specialised 
mediation areas and have promoted the use of 
multi-tiered dispute resolution clauses. Regard-
ing institutional centres specialised in insurance, 
ARIAS-LATAM has recently also incorporated 
mediation into its services.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
The jurisdiction rule in insurance disputes is, in 
principle, mandatory. However, in litigation of 
an amount less than UF10,000 (approximately 
USD370,000), the insured may optionally submit 
to ordinary justice, in accordance with the provi-
sions of Article 543 of the Commercial Code. The 
foregoing is without prejudice to what is stated 

regarding the jurisdiction of the Courts of Appeal 
in matters of appeals and the Communal Courts 
in matters regarding consumer law.

2.2	 Enforcement of Foreign Judgments
Foreign judgments may be enforced in Chile 
according to international treaties signed by 
Chile and the respective country or if, in the 
absence of a treaty, Chilean judgments are given 
executive force in the country of origin. The latter 
is in accordance with the principle of reciprocity.

When the judgment has had enforcement 
requested, prior notice must be given to the 
party against whom enforcement is requested. 
This will have a period equivalent to that for 
answering claims, and a period of evidence may 
be opened if the court deems it necessary to 
decide whether or not to grant the enforcement.

2.3	 Unique Features of Litigation 
Procedure
According with the principle of equality before 
the law (Article 19 Nos 2 and 3, Chilean Magna 
Carta), there are no differences between Chil-
eans and foreigners under litigation scenarios in 
Chile.

However, difficulties may arise in rather practical 
matters related to civil procedure and the means 
of proof that are limited by the Code of Civil Pro-
cedure. For example:

•	it does not contemplate the telematic appear-
ance for witnesses or the remote holding of 
hearings outside of states of emergency;

•	it requires the need for translation of docu-
ments in a foreign language; and

•	it does not regulate the receipt of evidence in 
other languages.
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In this sense, arbitration is a solution to these 
types of practical problems. It is a procedure that 
is usually more flexible and the means of proof is 
more extensive; depositions are recorded, and 
arbitrators usually speak English as a second 
language.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Arbitration provisions in insurance and reinsur-
ance contracts are enforceable under Chilean 
law. Nevertheless, an insured may optionally 
submit a claim to ordinary justice in cases below 
UF10,000 (approximately USD370,000).

3.2	 The New York Convention
As indicated in 2.2 Enforcement of Foreign 
Judgments, foreign judgments may be enforced 
in Chile in accordance with the international trea-
ties (Article 242 of the Civil Procedure Code). 
The New York Convention is the most relevant 
international treaty in force in Chile on this topic.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
The use of arbitration is common in property 
claims with amounts over UF10,000. Likewise, in 
marine insurance, arbitration is also mandatory.

On the other hand, arbitration is private, and the 
parties pay the arbitrator’s fees. Awards can be 
appealed before the respective court of appeal 
or second-instance arbitration tribunal.

4. Coverage Disputes

4.1	 Implied Terms
In insurance contracts other than those involving 
“large risks”, the mandatory nature of the rules 
of the Commercial Code (Ex-Article 542, para-
graph 1) incorporates the sectoral legislation of 
the Code into insurance contracts, except if the 
contract is most beneficial for the insured.

The above means, in practical terms, that with 
respect to the insured who is not included in the 
second paragraph of Article 542 (damage poli-
cies, intermediated by a broker, between legal 
entities and with an annual premium greater than 
USD8,500), the rights established in the Com-
mercial Code for the insured are inalienable.

4.2	 Rights of Insurers
Precontractual risk declaration (Articles 524 and 
525 of the Commercial Code) – after the reform 
of the Commercial Code in December 2013, it 
has been held that the scope of the insured’s 
duty to report the risks is delimited by the specif-
ic information requested by the insurance com-
pany at the time of underwriting the policy and it 
is not an absolute duty to faithfully and without 
reluctance declare the risk being transferred. 
Although the issue is debatable, a conservative 
interpretation forces this restrictive interpretation 
of this duty of the insured to be kept in mind.

With this prevention, in the event that there may 
be an inexcusable error or inexcusable reluc-
tance or inaccuracies, the company may do one 
of the following.

•	If the claim has not occurred:
(a) request the nullity of the policy if the 

errors or reluctance are determining fac-
tors of the insured risk; or

(b) propose a premium adjustment or modifi-
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cation of coverage to what is not reported 
if the errors or reluctance are not decisive 
for the insured risk – if the modification is 
rejected, it must result in the termination 
of the insurance.

•	If the claim has occurred – excludes or 
reduces compensation (in proportion with the 
premium), depending on the severity of the 
reluctance.

4.3	 Significant Trends in Policy Coverage 
Disputes
•	Regarding all-risk coverage – the grounds for 

compensation for damages due to stoppage 
that are not associated with compensable 
physical damages.

•	Regarding first-demand guarantee policies – 
several issues have been discussed, among 
which the following are of particular impor-
tance:
(a) the suspension of collection/enforcement 

and/or payment of policies that guarantee 
contracts breached by the debtor com-
pany in the context of bankruptcy pro-
ceedings;

(b) the possibility of requesting background 
information from the insured and/or 
guarantor in order to properly exercise 
the right of reimbursement, without this 
implying a condition for the policy pay-
ment; and

(c) the issue of the multiplicity of authorities 
competent to address a breach when it 
also constitutes a violation of legal provi-
sions integrated into the contract.

•	Regarding to professional liability coverage 
(medical) – there is a notable increase in the 
amounts of judgments associated with health 
conditions requiring ongoing and future care 
(future consequential damages). This is not a 
discussion strictly about insurance, but rather 

one that has a direct impact on insurance 
coverage.

•	The possibility of applying the collective pro-
cedure established in the Consumer Rights 
Protection Law in the field of insurance.

4.4	 Resolution of Insurance Coverage 
Disputes
The jurisprudence of the Superior Courts of Jus-
tice in Chile resolves cases on a case-by-case 
basis, that is, according to the specific merits 
presented by each case, both in law and in the 
facts that shape it. For this reason, it is not pos-
sible to assert that insurance or reinsurance dis-
putes are generally resolved in a specific manner.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
A distinct trend can be observed when the 
insured also qualifies as a consumer, as in 
such cases the protective provisions of Law No 
19,496 apply. This law grants a series of rights 
that facilitate the exercise of legal action, pre-
establishes compensation amounts, imposes 
fines on the provider, eases the means of evi-
dence, and subjects actions to a special jurisdic-
tion, among other procedural and substantive 
benefits.

4.6	 Third-Party Enforcement of 
Insurance Contracts
In Chile, direct action is not generally contem-
plated, which means that accident victims can-
not directly sue the company with which the 
perpetrator of the damage is insured until the 
liability debt is declared by a judicial ruling. It is 
only at that moment (or with their agreement) 
that the victim acquires a right to claim that lia-
bility debt from the company. This is explicitly 
stated in Article 570 of the Commercial Code. 
However, direct action is one of the issues that 
generates the most controversy in legal doctrine.
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4.7	 The Concept of Bad Faith
There is no definition of the concept of bad faith 
in Chilean legislation; rather, it is understood as 
that which opposes good faith, which in con-
tractual matters is seen as an expectation of 
good business conduct. Without a doubt, bad 
faith is a concept that exceeds the mere idea of 
negligence, and there is no consensus in legal 
doctrine as to whether it corresponds precisely 
to the notion of fraud included in the final para-
graph of Article 44 of the Civil Code, or whether 
it also includes fraud scenarios and situations of 
extreme negligence.

4.8	 Penalties for Late Payment of Claims
In Chile, the process of notification, settlement 
and payment of claims is a regulated procedure 
with established deadlines, whose compliance 
is subject to the supervision of the Financial 
Market Commission (Comisión para el Mercado 
Financiero, also called CMF). The CMF is the 
authority that, by law, is responsible for ensuring 
the proper functioning, development, and stabil-
ity of the financial market. Among its functions, 
it ensures that individuals or entities under its 
supervision comply with laws, regulations, stat-
utes, and other provisions governing them, from 
the beginning of their organisation or activities, 
as applicable, until the conclusion of their liqui-
dation; it can exercise extensive oversight over 
all their operations. This is stipulated in Article 
1 of Law No 21,000. In exercising these pow-
ers, and following the appropriate administrative 
sanctioning procedure, the CMF can impose any 
of the penalties established in Title III of Law No 
21,000.

An example of the exercise of these powers can 
be seen in the past 12 months with the increase 
in penalties applied by the CMF to credit- and 
guarantee-companies for non-compliance with 

Articles 582 and 583 of the Commercial Code in 
the case of first-demand policies.

4.9	 Representations Made by Brokers
The insurance broker (independent) is a sui gen-
eris agent, as they act in the interests of both the 
company and the policyholder, aiming to obtain 
the most beneficial coverage for the latter. In 
this context, the broker’s liability is subject to 
the liability statute of agents, which, unless a 
special statute applies, is governed by the rules 
contained in the Civil Code that can be summa-
rised as follows.

•	The agent only binds the principal to third 
parties when they act within the limits of their 
faculties. If the agent exceeds these limits, 
they do not bind the principal to third parties.

•	If the agent exceeds the limits of their facul-
ties, they are generally not liable against third 
parties but only to the principal. They will only 
be liable to the principal if:
(a) they have not disclosed their faculties; 

and
(b) they have personally obligated them-

selves.

Nonetheless, the broker’s specific declaration, 
the nature and circumstances of the advised 
parties, their context, and the relevance of the 
declaration in the specific legal transaction being 
executed will be determinative in constructing – 
with varying probabilities of success – a binding 
obligation for the insurance company based on 
the broker’s action.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Chilean law does not provide for delegation 
agreements in insurance matters.
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5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
The primary area in which insurers finance the 
defence of insured parties is found in liability 
insurance policies, where one of the coverages 
includes what are known as defence costs.

On the other hand, Article 572 of the Commercial 
Code states that the coverage of such insurance 
includes indemnification, as well as the expens-
es and costs of the legal process.

It is important to highlight that, as a general rule, 
the insurer only finances defence costs in civil 
proceedings. However, medical malpractice and 
motor vehicle insurance policies contemplate 
the possibility of financing the insured’s defence 
in criminal trials.

5.2	 Likely Changes in the Future
The authors do not foresee changes in this trend 
in the coming years. The liability insurance mar-
ket is quite established. However, it is possible 
that sub-limits of coverage could be introduced 
in areas such as employer’s liability insurance, 
which would reduce the exposure of insurers to 
a lesser extent.

5.3	 Trends in the Cost or Complexity of 
Litigation
There has been an increase in compensa-
tion awarded by Chilean courts in the area of 
civil liability insurance, especially in the area of 
employment liability, medical malpraxis/mala 
praxis (malpractice) and vehicle insurance. Par-
ticularly important have been those awarded due 
to pain and suffering and loss of profit.

5.4	 Protection Against Costs Risks
In Chile, there are no coverages that allow pro-
tection against costs with respect to claims.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
According to Article 534 of the Commercial 
Code, upon payment of the compensation, the 
insurer is subrogated to the rights and actions 
that the insured has against third parties in rela-
tion to the loss.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
In such cases, the claim or lawsuit is filed in the 
name of the insurer, but subrogated to the rights 
and actions of the insured to whom the compen-
sation from the insurance has been paid.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The pandemic has affected insurance litiga-
tion to some extent, as there have been claims 
from insured parties demanding payment for 
damages due to business interruptions caused 
by COVID-19 in sectors such as retail or con-
struction. On the other hand, given the negative 
effects of the pandemic on the economy, there 
has also been an increase in litigation arising 
from coverage denials in surety policies.

7.2	 Forecast for the Next 12 Months
It is likely that claims or lawsuits arising from 
warranty insurance will increase in both frequen-
cy and severity. This is because the Financial 
Market Commission (CMF) estimates that cer-
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tain types of surety policies must be paid, and 
then the insurer can claim against the insured if 
there is any reason for it.

7.3	 Coverage Issues and Test Cases
There have been judicial processes aimed at 
obtaining a judgment from the judiciary regard-
ing damages for business interruptions due to 
COVID-19. However, the outcomes, for now, 
have not been favourable for the insured parties.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
In the area of surety insurance, there has been a 
decrease in appetite for this type of risk, due to 
the strict position of the insurance regulator that 
such insurance must first indemnify and then 
discuss the appropriateness of the compensa-
tion (“pay first and argue after”).

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
There has not been a significant impact of ESG 
factors in the area of underwriting and litigating 
insurance risks. However, the insurance regu-
lator requires insurers and regulated entities to 
report aspects related to these factors in their 
reports.

8.2	 Data Protection Laws
On 26 August 2024, the National Congress 
approved new legislation regulating the Pro-
tection and Processing of Personal Data, also 
establishing the Personal Data Protection Agen-
cy.

The new legislation introduces substantial modi-
fications to the current Law No 19,628 on the 
Protection of Privacy, increasing the level of pro-

tection in this area, creating a regulatory author-
ity, delimiting the exercise of rights by interested 
parties, establishing new sources of legality for 
data processing, regulating international data 
transfers, and establishing a robust regime of 
liabilities and sanctions.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
On 1 September 2024, Law No 21595 on Eco-
nomic Crimes came into force, introducing 
changes to the liability of legal entities. Under it, 
the list of economic crimes has been expand-
ed, a renewed sanctions regime has been intro-
duced, new criminal figures have been incorpo-
rated, and the criminal liability of legal entities 
has been extended further than what had been 
previously contemplated by the Chilean legal 
system.

All of the above may have consequences on D&O 
coverage that companies demand, because in 
several cases the payment of criminal defence 
fees has been included.

On the other hand, on 4 January 2023, Law No 
21521 that Promotes Competition and Financial 
Inclusion through Innovation and Technology in 
the Provision of Services (Fintech Law) came 
into force. This piece of legislation recognised 
parametric (index-based) insurance in Chile. 
However, the Financial Market Commission 
must create a regulation that refers to the vari-
ables that may trigger this insurance, the insur-
able risks under this type of insurance and the 
characteristics of the insurance policies that are 
registered before the regulator.
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The Health Insurance Market in Chile
The Chilean Commercial Code refers to health 
insurance in the final paragraph of Article 588, 
which states:

“For health insurance, or the modalities of oth-
er insurances that include such coverage, the 
insurer is compelled to pay, in the manner stipu-
lated in the contract, the medical, clinical, phar-
maceutical, hospitalisation, or other expenses 
incurred by the insured, if they or their benefi-
ciaries require medical treatment as a result of 
illness or accident.”

According to this definition, health insurance 
provides compensation or reimbursement for 
any medical expenses arising from an accident 
or illness. Health insurance involves the pur-
chase of a policy that commits the insurance 
company to cover expenses related to medical 
treatments specified in the contract. These can 
include medical, hospital, clinical, or pharma-
ceutical expenses.

The insured must pay a monthly premium that 
covers them and their beneficiaries or depend-
ents, and to claim reimbursement, it is necessary 
for the doctor or health provider to complete 

the form provided by the insurance company in 
the event of an accident or diagnosis of an ill-
ness. This type of insurance can be contracted 
individually or collectively, and its coverage can 
complement public and private health insurance 
(also known as “complementary insurance”) or 
as “catastrophic” insurance that covers high-
cost illnesses, characterised by significant 
deductible amounts and high coverage limits.

Complementary health insurances are mainly 
focused on collective contracts, subscribed by 
an employer, union, or internal unit of a com-
pany, as a benefit to their staff. These do not 
replace the mandatory public (FONASA) or pri-
vate (ISAPRE) health insurance coverage and 
do not necessarily cover the same benefits. A 
complementary health insurance covers minor 
medical expenses not included in the manda-
tory public or private health insurance cover-
age of the insurable. However, a catastrophic 
health insurance will undoubtedly have a higher 
premium as it is designed to cover more costly 
medical expenses such as surgeries, hospitali-
sation, etc.

Complementary health insurances are gener-
ally focused on collective contracts subscribed 
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by an employer or a negotiating entity, such as 
unions or internal company units. In this modal-
ity, the rates are lower compared to individual 
health insurances, despite providing the same 
coverage. This occurs because of the high 
insurance claim rate characteristic of the sec-
tor, which, when managed collectively, allows for 
greater control of expenses, as well as the possi-
bility of diversifying this risk and reducing costs.

On the other hand, there are catastrophic health 
insurances that are aimed at covering high-
cost illnesses and/or accidents. They provide 
their coverage through reimbursements, have a 
deductible, and an annual maximum limit. A dif-
ferent case is indemnity insurances that do not 
have a deductible and, upon diagnosis of one of 
the diseases included in the policy, immediately 
pay the insured capital amount.

The health system in Chile
In Chile, we have a mandatory health system 
that can be public (FONASA) or private (ISAP-
RES), and both systems coexists affiliated with 
social security. The legal health mandatrory con-
tribution – which workers and pensioners must 
obligatorily make to finance health benefits – 
corresponds to 7% of the taxable remuneration 
or income with a cap of USD3,500.

The public health system (FONASA) is the pub-
lic institution that administrates state funds allo-
cated to health in Chile, to provide coverage to 
its beneficiaries.

Like the private health system (ISAPRE), staying 
in FONASA implies that affiliates (dependent and 
independent workers) are compelled to contrib-
ute monthly 7% of their taxable salary.

The private health system (ISAPRES) are pri-
vate entities that operate based on an insur-

ance structure, which are authorised to receive 
and manage the mandatory health contribution 
(7% of the taxable remuneration) of workers 
and individuals who freely and independently 
selected them instead of the public health sys-
tem (FONASA). With these contributions, ISAP-
RES finance health benefits and the payment of 
medical leaves. These health benefits are pro-
vided through the contracting of medical ser-
vices financed by ISAPRES.

ISAPRES were created in 1981 by the Ministry 
of Health and since 2005 are supervised by the 
Health Superintendence. Today they provide 
health financing services to approximately 19% 
of the Chilean population and have allowed the 
expansion of private medical activity and the 
investment boom in clinics, medical centres, and 
laboratories, among others, in Chile.

Evolution of the health insurance market
In recent decades, the complementary health 
insurance market has shown a growing evolu-
tion.

The request for complementary health insuranc-
es has increased due to several factors, such 
as the progressive increase in family income, 
the perception of deficiencies in both private 
and public health insurances, especially with 
the insufficient protection suffered by FONASA 
patients and the lack of coverage for ISAPRE 
affiliates, as well as the lower value of premiums 
due to the lower average cost per claim, among 
other factors.

In its Statistical Bulletin on Health Insurance 
(1998–2007), the Chilean Association of Insur-
ers (AACH) publishes useful data to size this 
market over the last decade. It considers health 
insurances other than ISAPRES or FONASA cov-
erages, that is, complementary or catastrophic 
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insurances, whether sold as collective or indi-
vidual insurances. According to this, the Chil-
ean Association of Insurers (AACH), the health 
insurance market is characterised by a high level 
of concentration. Thus, in the case of individual 
health insurances, three insurance companies 
represented more than half (58%) of the direct 
premiums in this category, and in the case of col-
lective health insurances, the three largest com-
panies (Metlife Chile, Euroamérica, and Security 
Vida) concentrated 48.6% of the participation in 
the direct premium of this sector.

Another relevant characteristic of this market 
is the dynamism driven by the health system 
reform, with the introduction of the “Health 
Guarantees Regime” which guarantees univer-
sal access, both to users of the private system 
(ISAPRES) and the public system (FONASA), to 
comprehensive benefits and explicit guaran-
tees (enforceable rights) associated with those 
pathologies considered priorities for the country. 
A very interesting topic is the implications that 
this greater health insurance coverage could 
have not only on the type of claims covered by 
complementary or catastrophic health insurance 
but also on their direct cost and consequently on 
the resulting market premium. The introduction 
of the “Health Guarantee Regime” and a grow-
ing rate of use of this coverage, for the solution 
of the included pathologies, could mean lower 
costs for complementary insurance and there-
fore the possibility of lower premiums in this 
sector, which it would allow access to a broader 
market of potential policyholders (Department of 
Studies and Development, Superintendence of 
Social Security).

Since 2000, direct premiums corresponding to 
health insurance have shown a growth trajectory 
higher than GDP, with much more pronounced 
increases than those achieved by it. In 2001, the 

health insurance premium registered the largest 
increase in the period 1998–2007, consolidat-
ing a growth rate in this sector higher than that 
presented in life insurance. In relation to this, the 
average increase in health insurance premiums, 
of 10.2%, far exceeded that of the life insurance 
market (7.9 %) and the GDP (3.8%). According 
to the Association of Insurers, the accumulat-
ed increase in health premiums in ten years is 
134.5%, explained both by the increase in the 
number of insured people and by the greater 
per capita spending on health premiums, in line 
with the trend shown developed countries. For 
example, Americans’ health spending exceeds 
15% of GDP, while in Chile this percentage is 
just over 4%. In fact, the amount spent by the 
State on the public health system in 2007 only 
represented 2.8% of GDP, while private spend-
ing on the private health system in the same 
period corresponds to 1.2% of GDP. For its part, 
the health insurance premium (other than the 
mandatory health system) during 2007 reached 
USD130 million, which meant a growth of 8.2% 
compared to the previous year, but represents 
only 0.14% of the GDP of that year (Department 
of Studies and Development, Superintendence 
of Social Security).

As we will see, this growth continued to rise. 
According to AACH studies, in the decade 
between 2011 and 2020, health insurances 
recorded an accumulated growth of 127.5%, a 
figure higher than the GDP growth, which grew 
by 15.8%. In turn, the direct health premium 
in 2020 amounted to USD900 million, with a 
growth of 0.8% compared to the previous year. 
Finally, for 2020, a total of 8,998,825 people 
were insured by a health insurance company, 
which represents an increase of 29.5% com-
pared to 2019.

https://portal.aach.cl/
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What is coming ahead in health insurance
After the ruling of the Supreme Court of 2022, 
popularly known as “the ruling of the Isapres 
case”, and its degree of political repercussion, 
which even motivated substantial legislative 
modifications giving rise to the so-called “short 
Isapres law” (Law 21,674) that seeks to modern-
ise FONASA through the creation of the Comple-
mentary Coverage Modality (MCC) that allows 
this Organisation to create voluntary comple-
mentary health insurance for all contributors to 
the National Health Fund and their dependents.

In this way, FONASA members will be able to 
access a coverage scheme made up of private 
providers with guaranteed minimum co-pay-
ments by paying a complementary premium in 
addition to the mandatory health contribution, 
covering both outpatient and hospital services. 
To provide greater financial protection, cata-
strophic insurance is additionally contemplated 
for those who enroll in this modality.

Scope of the Complementary Coverage 
Modality (MCC)
•	The MCC will incorporate special financial 

coverage that will allow its beneficiaries to 
access assistances that have a high cost. 
This insurance will be considered in the fixed 
premium of the Modality.

•	The special financial protection that this 
insurance will provide will be borne by the 
insurance company, and will cover all co-

payments derived from a specific health 
problem that exceed, within a calendar year, 
the deductible established in the policy.

•	Catastrophic insurance will operate with 
providers within the MCC network. Its activa-
tion will be the responsibility of the insurance 
company automatically, once the co-pay-
ments financed by the beneficiary exceed the 
deductible.

Conclusion
The uncertain scenario faced by the Isapres in 
the country has caused many of its members 
to migrate to FONASA. In this scenario, com-
plementary health insurance has gained ground 
and – currently – insurers have made progress in 
creating products that allow FONASA members 
to acquire insurance that complements their cur-
rent coverage and allows them to minimise their 
co-payments and risks, thus providing solutions 
to those who seek to be more protected in this 
context.

Thus, currently, insurance companies provide 
coverage to users of both public and private 
health systems.

Additionally, the insurance market is preparing 
to venture into the marketing of MCC policies, 
since everything indicates that this insurance 
should be in force in the second half of 2025.
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2008, and became one of the largest domestic 
integrated law firms in 2020 as member firms 
of the Sino-Global Legal Alliance joined SGLA. 
Headquartered in Shanghai, the firm also has 
offices across key regional cities in China, in-
cluding Beijing, Shenzhen, Chongqing, Guang-
zhou, Guiyang, Chengdu, Kunming, Nanchang, 
Dalian, Tianjin, Zhengzhou, Xi’an, Wuhan, Lan-
zhou, Nanjing, Haikou and Hefei. It also has a 
strategic co-operative partnership with well-
known international firms. SGLA has a profes-

sional and experienced team in the following 
areas: insurance and reinsurance; shipping 
and logistics; aviation; foreign-related affairs; 
dispute resolution; foreign-related affairs; cor-
porate and commercial; securities and capital 
markets; bankruptcy and restructuring; intel-
lectual property; labour and employment; urban 
renewal and real estate; and criminal and com-
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new model of growth by scale for Chinese law 
firms.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
In China, the substantive issues of insurance 
disputes are mainly governed by:

•	the Insurance Law of the People’s Republic of 
China (the “Insurance Law”) and its relevant 
Interpretation promulgated by the Supreme 
People’s Court (the “Interpretations of the 
Insurance Law”); and

•	the Civil Code of the People’s Republic 
of China (the “Civil Code”) and its related 
Interpretations promulgated by the Supreme 
People’s Court.

The Maritime Law of the People’s Republic of 
China (the “Maritime Law”) is also applicable to 
marine cargo insurance and marine hull insur-
ance.

Procedural issues are mainly governed by the 
Civil Procedural Law of the People’s Republic of 
China (as amended in 2023) (the “Civil Procedur-
al Law”) and its relevant Interpretation promul-
gated by the Supreme People’s Court. In respect 
of marine insurance disputes, the Special Mari-
time Procedure Law of the People’s Republic of 
China shall be applied.

1.2	 Litigation Process and Rules on 
Limitation
Litigation Process
Filing a lawsuit
The litigation process of an insurance dispute 
begins with the plaintiff (who could be the poli-
cyholder, the insured, the beneficiary, etc) sub-
mitting a complaint to the competent People’s 
Court of the First Instance, stating the facts of 
disputes, claims, and attaching preliminary evi-
dence.

Registering the case
The People’s Court will register a case after 
examining the submitted complaint and finding 
it satisfactory according to registration require-
ments.

Mediation
After registration of the case, the court may 
attempt to mediate between the parties and 
seek a settlement.

Hearing
If the dispute cannot be resolved through medi-
ation, the court will hold hearings to hear the 
statements and arguments of both parties, dur-
ing which the cross-examination of evidence will 
be carried out.

Judgment or ruling
After the hearing, the court will hand down a 
judgment or ruling based on the facts and the 
legal provisions to resolve the insurance dis-
putes concerned.

Appeal
Where a party disagrees with the first instance 
judgment, they have the right to file an appeal 
directly with the higher level People’s Court, 
without needing to obtaining any permission or 
“leave” from any court.

Final judgment or ruling
After registration of the appeal, the higher court 
will give final consideration to the case and make 
a final judgment or ruling. There could also be 
retrial proceedings, although such applications 
are not always approved by the courts having 
jurisdiction, and the corresponding enforcement 
proceedings will not be stayed unless any spe-
cific rulings to stay the enforcement proceedings 
are made.
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General Rules on Limitation
The starting point of limitation
In accordance with the Civil Code and other 
relevant provisions in China, the time limitation 
regarding insurance disputes generally runs from 
the date when the parties know or should have 
known about the occurrence of the insurance 
incidents concerned.

Limitation period
According to the Insurance Law, the time limita-
tion for the insured or the beneficiary of insur-
ance (except for life insurance) to claim com-
pensation or payment of insurance benefits from 
the insurer shall be two years, running from the 
above-mentioned date. With regard to life insur-
ance, the time limitation is five years.

Suspension of limitation
Under any of the circumstances stipulated in 
Article 194 of the Civil Code, the time limitation 
may be suspended and expire six months from 
the date when the reason for the suspension is 
eliminated.

Interruption of limitation
The time limitation may be interrupted pursu-
ant to the provisions of Article 195 of the Civil 
Code, and shall recommence from the time of 
the interruption or termination of the relevant 
procedures.

1.3	 Alternative Dispute Resolution (ADR)
ADR is encouraged in China. A relatively popular 
method of ADR at present is mediation, a proce-
dure organised by the court prior to the registra-
tion of a case, usually with a specialised judge 
(typically a retired senior judge) appointed by the 
court giving assistance to the parties. For certain 
cases with relatively low-value claims, the court 
might entrust a third-party agency to give assis-
tance in mediation.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction
Hierarchical jurisdiction
In China’s legal system, the primary court will 
act as the first instance court in most insurance 
cases. However, insurance disputes that involve 
significant sums or cross-border aspects might 
be handled directly by higher level courts, such 
as intermediate courts or the high courts.

Territorial jurisdiction
Article 24 of the Civil Procedural Law provides 
that jurisdiction for actions arising from insur-
ance contract disputes lies with the People’s 
Court of the defendant’s place of residence or 
the location of the insured object.

For property insurance disputes involving trans-
portation vehicles or goods in transit, jurisdiction 
can be asserted by the courts in three potential 
areas:

•	the place where the transportation vehicle is 
registered;

•	the destination of the transportation; and
•	the location where the insurance incident 

occurred.

For personal insurance contract disputes, the 
court in the jurisdiction where the insured person 
resides holds the authority. For actions arising 
from personal insurance contract disputes, the 
jurisdiction can be with the People’s Court of the 
insured person’s place of residence.

The new Civil Procedure Lawcame into effect 
on 1 January 2024 and expands the jurisdiction 
of the People’s Courts for foreign-related civil 
disputes, adding a new provision to allow for the 
same jurisdiction as long as the foreign-related 
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civil disputes have other appropriate links with 
the People’s Republic of China.

Agreed jurisdiction
In accordance with Article 35 of the Civil Proce-
dural Law, parties in a dispute can decide on a 
specific jurisdiction through written agreements. 
Where a jurisdictional agreement clearly defines 
a court without violating the provisions of hier-
archical jurisdiction and exclusive jurisdiction by 
law, the specified court should assume jurisdic-
tion; otherwise, the regular rules of the civil pro-
cedural law apply.

In accordance with Article 36 of the Civil Pro-
cedural Law, where multiple courts with actual 
connections to the dispute are mentioned, the 
plaintiff is entitled to select any of them for fil-
ing the lawsuit. It is noteworthy that agreements 
concerning jurisdiction made between service 
providers and consumers using standard terms 
are invalid if the service provider did not ade-
quately draw the consumer’s attention to such 
clauses. Courts should uphold a consumer’s 
claim that such an agreement is invalid. If there is 
a change in the defendant’s address after a juris-
diction agreement is made, the court that was in 
the defendant’s jurisdiction when the agreement 
was made retains jurisdiction, unless otherwise 
agreed upon by the parties.

The new Civil Procedure Law has added a new 
provision that parties to a foreign-related civil 
dispute may choose the People’s Court for juris-
diction by written agreement, and the People’s 
Court may also be deemed to have jurisdiction if 
the parties do not raise an objection to jurisdic-
tion and respond to the defence or file a coun-
terclaim.

Choice of Law
Insurance contracts usually specify the legal 
jurisdiction under which they are to be inter-
preted and applied. In respect of contracts of 
international commercial insurance and cross-
border insurance, it is common for the parties 
to choose a particular applicable legal system in 
the contract (such as English law, US law, etc). 
Where the choice of applicable law is not speci-
fied in the insurance contract, the court will usu-
ally determine which country’s law is applicable, 
pursuant to the rules of private international law. 
In China, the determination of the applicable law 
will generally be considered with reference to 
factors such as the location where the insurance 
contract is signed or performed or the location 
that has an actual connection with the dispute.

2.2	 Enforcement of Foreign Judgments
In accordance with the Civil Procedure Law and 
relevant international conventions, foreign judg-
ments can be applied for enforcement in China 
subject to the following conditions:

•	the judgment must have entered into force in 
the foreign country (ie, the court in that coun-
try must have confirmed the judgment and it 
has legal effect);

•	the judgment must not violate China’s public 
policy principles (ie, the content of the judg-
ment must not be contrary to China’s basic 
legal principles and social public interests); 
and

•	the judgment must not be contrary to China’s 
civil litigation jurisdiction principle (ie, the con-
tent of the judgment must be within China’s 
jurisdiction).

The new Civil Procedure Law has added a new 
provision that if a party applies to a People’s 
Court for the recognition and enforcement of a 
legally valid judgment or ruling made by a foreign 
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court, and the dispute under consideration by 
the People’s Court belongs to the same dispute, 
the People’s Court may rule that the litigation 
should be suspended and the new party may 
apply for reconsideration to a People’s Court of 
a higher level, within ten days from the date of 
the delivery of the ruling.

Exclusion of Foreign Judgments
The People’s Court may exclude the enforce-
ment of foreign judgments under certain circum-
stances, including if:

•	the foreign judgment has no legal effect 
in China (ie, it has not been recognised or 
acknowledged in China);

•	the foreign judgment is contrary to China’s 
public policy principles (ie, the content of the 
judgment seriously violates China’s basic 
legal principles and social public interests); or

•	the foreign judgment is in conflict with China’s 
own judgment (ie, in the same dispute, the 
People’s Court has already made a judgment 
that is inconsistent with the foreign judgment).

It is important to note that the enforcement or 
exclusion of a foreign judgment usually needs 
to be decided through litigation proceedings. 
The parties must file an application to a compe-
tent court, which shall hand down a judgment in 
accordance with the relevant laws and interna-
tional conventions.

2.3	 Unique Features of Litigation 
Procedure
Special Rules on Jurisdiction
For insurance cases, different regions in China 
may be under the jurisdiction of specialised 
courts. For instance, in Shanghai, the second 
instance for insurance contract disputes is under 
the jurisdiction of the Shanghai Financial Court 
instead of the Shanghai First Intermediate Peo-

ple’s Court and Second Intermediate People’s 
Court, which have jurisdiction over other civil 
and commercial cases. Marine insurance cases 
are under the jurisdiction of specialised maritime 
courts.

Guarantee Required for Property Preservation 
Applications
In accordance with Article 100 of the Civil Pro-
cedure Law, a party who applies for the pres-
ervation of the other party’s property shall pro-
vide a guarantee. However, as is stipulated in 
Article 9.6 of the Interpretation of the Supreme 
People’s Court on Several Issues Concerning 
the Handling of Property Preservation Cases by 
the People’s Courts, which came into effect on 
1 December 2016, the People’s Court may not 
require the applicant for preservation to provide 
a guarantee if the applicant is a financial institu-
tion or one of its branches (such as a commercial 
bank or an insurance company) with independ-
ent solvency, which has been established with 
the approval of the financial regulatory authority.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Chinese courts generally enforce arbitration pro-
visions in commercial contracts, including those 
in insurance and reinsurance agreements. In 
accordance with Article 5 of the Arbitration Law 
of the PRC, if parties have an existing arbitration 
agreement, a People’s Court should decline a 
claim brought by one party unless the arbitration 
clause is deemed void. In addition, if one party 
initiates litigation, after agreeing to arbitration, 
without revealing the arbitration agreement and 
the opposing party does not object before court 
hearings begin, the arbitration clause is consid-
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ered waived and the court shall proceed with 
the trial.

However, it is noteworthy that, under certain 
circumstances, Chinese courts may refuse to 
recognise and enforce an overseas arbitration 
award on the grounds that the place of arbi-
tration lacks a close connection to the subject 
matter of the dispute, which may be adjudicated 
and decided in accordance with the standards 
adopted in PRC law.

3.2	 The New York Convention
China acceded to the New York Convention 
in 1986, with the reservation that the People’s 
Republic of China only applies the Convention 
to:

•	the recognition and enforcement of arbitration 
awards made in the territory of another signa-
tory, on the basis of the principle of reciproc-
ity; and

•	disputes based on the contractual and non-
contractual commercial legal relations recog-
nised under the laws of the PRC.

Enforcement Procedure
The procedure for enforcing a foreign arbitra-
tion award pursuant to the New York Convention 
involves the following steps.

Application to a competent court
A party seeking enforcement of a foreign arbi-
tration award in China must apply to the inter-
mediate People’s Court where the party against 
whom the enforcement is sought resides or 
where its assets are located.

Documentation
The party applying for enforcement must submit 
the original or a certified copy of the arbitration 
award and the arbitration agreement. Corre-

sponding translated documents in Chinese are 
also required if the original documents are in 
another language.

Grounds for refusing enforcement
Chinese courts can refuse the enforcement of a 
foreign arbitration award based on the grounds 
set out in the New York Convention, including 
but not limited to the following situations:

•	the arbitration agreement is invalid;
•	the party against whom the award is invoked 

was not given proper notice or was otherwise 
unable to present its case;

•	the award deals with issues that are not con-
templated by or do not fall within the terms of 
the arbitration agreement; or

•	the award has not yet become binding or has 
been set aside or suspended by a court of the 
country in which it was made.

Local conditions
In practice, while China is generally supportive 
of international arbitration and has made efforts 
to harmonise its approach in accordance with 
international standards, parties seeking enforce-
ment might face challenges. For instance, as 
mentioned above, Chinese courts may refuse 
enforcement if they opine that the place of arbi-
tration lacks a close connection to the subject 
matter of the dispute.

The new Arbitration Law (draft version), which 
was adopted by the State Council Executive 
meeting on 31 July 2024, adds the possibility 
for the parties to agree on the place of arbitration 
in the arbitration agreement (in line with interna-
tional arbitration practice), the court of review 
of the award and the court of enforcement of 
preservation, including the court of the place of 
arbitration.
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3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Popularity of Arbitration
Due to the efficiency, flexibility and perceived 
neutrality of arbitration compared to litigation 
in local courts, both domestic and foreign par-
ties have increasingly favoured arbitration for 
resolving commercial disputes in China in recent 
years, especially in sectors where disputes may 
be complex, involve technical expertise or have 
cross-border elements. In the insurance context, 
this often includes areas such as marine insur-
ance, large-scale property insurance, reinsur-
ance and liability insurance.

Privacy of Arbitration
As provided in Article 40 of the Arbitration Law 
of the PRC, arbitration sessions are not con-
ducted publicly unless both parties agree to a 
public hearing. However, matters involving state 
secrets cannot be made public, even with mutu-
al agreement.

Applicable Rules
The primary law governing arbitration in China is 
the Arbitration Law of the People’s Republic of 
China. There are specific arbitration institutions, 
such as the China International Economic and 
Trade Arbitration Commission (CIETAC), which 
have their own sets of rules. For insurance-spe-
cific arbitration, parties could opt to refer to the 
China Maritime Arbitration Commission (CMAC) 
or another specialised arbitration body.

Appeal of Awards
Arbitral awards in China are generally consid-
ered final and binding. The concept of “appeal” 
as it exists in certain other jurisdictions does not 
apply in the same way to arbitral awards in China 
(even just for “legal issues”). However, parties 
are entitled to request a court to set aside an 

arbitral award, but only on the specific grounds 
stipulated by the Arbitration Law, which include:

•	where there was no valid arbitration agree-
ment;

•	where the award exceeded the scope of the 
arbitration agreement; or

•	where there was bias or corruption among the 
arbitrators.

In addition, as is stipulated in the New York Con-
vention, Chinese courts may refuse the recogni-
tion and enforcement of a foreign arbitral award 
on certain grounds.

The New Arbitration Law of the People’s Repub-
lic of China (Draft Revision) has narrowed the 
grounds for revocation by deleting “falsification 
or concealment of evidence” as a reason, and 
the time for applying for revocation has been 
shortened from six months to three months. 
Furthermore, a party may apply for review by a 
higher court against a decision to set aside an 
award.

4. Coverage Disputes

4.1	 Implied Terms
The laws and regulations that are binding for the 
parties to insurance contracts contain various 
provisions that can be applied as implied terms. 
Some of these provisions clearly prohibit the 
parties to the contract from making agreements 
that are inconsistent with the content of these 
provisions. Such provisions are common in the 
Insurance Law, mainly involving the basic princi-
ples of insurance contracts, as in the following.

The Insurable Interest
Pursuant to Articles 12, 31 and 48, the insured 
must have an insurable interest in the insured 
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when the life insurance contract is concluded, 
otherwise the contract is invalid. As for prop-
erty insurance contracts, the insured must have 
an insurable interest in the insured object when 
an insured event occurs, otherwise the insured 
cannot claim compensation or payment from the 
insurer.

Limit on Death Insurance
Articles 33 and 34 of the Insurance Law stipu-
late that people without civil capacity cannot be 
insured if said life insurance requires death as a 
condition for the payment of insurance benefits 
(except for life insurance policies taken out by 
parents for the benefit of their minor children). In 
addition, in a contract where death is the condi-
tion for the payment of insurance benefits, the 
amount insured must be agreed to and recog-
nised by the insured, otherwise the contract shall 
be invalid.

Obligation to Notify of Increased Degree of 
Danger
In accordance with Article 52 of the Insurance 
Law, the insured is obliged to notify any sig-
nificant increase in the degree of danger of the 
insured object during the validity period of the 
property insurance contract. Where the insured 
fails to fulfil such obligation, the insurer shall not 
bear the insurance liability for an insured incident 
occurring as a result of the significant increase 
in the degree of danger of the insured object.

Limitation
The rules and regulations in China’s legal system 
prohibit the parties to the contract from negoti-
ating a change in the limitation of actions, yet 
clearly prescribe that the limitation of disputes 
over life insurance is five years, while the limi-
tation of disputes over property insurance con-
tracts is two years, which is one year shorter than 
the ordinary limitation provided in the Civil Code. 

In accordance with the principle that special law 
is superior to general law, the two-year special 
limitation shall be applied in litigation regard-
ing disputes over property insurance contracts, 
instead of the three-year ordinary limitation.

Other Provisions
Other provisions prescribe terms that could be 
applied as implied terms, provided that there 
is no agreement contrary to the provisions or 
no relevant agreement is made in the contract. 
The characteristic of these provisions is that the 
text thereof usually contains the wording “unless 
otherwise specified in the contract”, as in the 
following.

Termination of insurance contract
In accordance with Article 15 of the Insurance 
Law, the insurer may specify the causes of termi-
nation in the insurance contract. Where no simi-
lar agreement is made in the contract, the insurer 
shall not be entitled to terminate the insurance 
contract unless the conditions for the termina-
tion of contract stipulated by law are met.

Bearing costs related to liability insurance
The insurer may stipulate in the insurance con-
tract that the arbitration or litigation costs shall 
be borne by the insured. Where there is no such 
agreement, the insurer shall bear the costs, in 
accordance with Article 66 of the Insurance Law.

4.2	 Rights of Insurers
Pursuant to Article 16 of the Insurance Law, 
the policyholder is obliged to disclose relevant 
information about the insurance objects or the 
insureds truthfully to the insurer.

Remedies for Breaches of the Obligation of 
Disclosure
Where a policyholder deliberately fails to fulfil 
this obligation, thus affecting the insurer’s deci-
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sion on underwriting or increasing premium 
rates, the insurer is entitled to terminate the 
contract without making compensation for any 
insured event that has occurred prior to the ter-
mination of contract, and the premium shall not 
be refunded.

Where a policyholder fails to fulfil the obligation 
due to gross negligence, thus affecting the insur-
er’s decision on underwriting or increasing pre-
mium rates, the insurer is entitled to terminate 
the contract. Where there is a serious impact on 
the occurrence of an insured event, the insurer 
shall not be liable to make compensation for the 
insured event that has occurred prior to the ter-
mination of contract, provided that the premium 
shall be refunded.

However, an insurer who is aware that the poli-
cyholder has not provided truthful information 
at the time of establishing the contract shall not 
be entitled to the right to terminate the contract, 
and shall bear the insurance liability for the 
insured event.

This right to terminate the contract shall be exer-
cised within 30 days from the date on which the 
insurer came to know about the trigger event 
for the termination; otherwise, it shall be extin-
guished. The insurer will no longer be entitled 
to such right where the contract has been con-
cluded for more than two years.

4.3	 Significant Trends in Policy Coverage 
Disputes
Improving Dispute Resolution
People’s Courts all over the country are commit-
ted to establishing and improving multiple dis-
pute resolution mechanisms. There has been an 
increase in the proportion of insurance disputes 
settled through pre-litigation mediation and in-
litigation mediation procedures.

Electronic Insurance
There has been an increase in the number of 
cases where insurance contracts are concluded 
by electronic means, resulting in an increase in 
disputes regarding the insurer’s fulfilment of the 
obligations to remind and to provide clear expla-
nation. Such disputes mainly involve the specific 
application and understanding of Article 17 of 
the Insurance Law.

Increased Complexity
A large number of related cases have emerged 
through the development of new types of liability 
insurance, such as occupational liability insur-
ance, directors and officers liability insurance, 
cyber insurance, property preservation liability 
insurance, etc. The legal relations involved in 
such cases are complicated, and there is still 
much controversy over issues on fact-finding 
and the specific ways of undertaking respon-
sibilities.

4.4	 Resolution of Insurance Coverage 
Disputes
Insurance terms or special agreements in insur-
ance policies usually contain dispute resolution 
terms, agreed by the parties, to resolve disputes 
through negotiation, arbitration or litigation. In 
legal practice, it is more common to resolve dis-
putes through litigation.

Similar to general insurance contracts, reinsur-
ance contracts usually stipulate dispute resolu-
tion clauses. The difference is that, in practice, 
the parties to the contract seem to be more 
inclined to agree to resolve disputes through 
arbitration.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
The Insurance Law and other relevant rules and 
regulations do not distinguish between consum-
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er insurance contracts and non-consumer insur-
ance contracts, nor do they distinguish between 
consumer insurers and non-consumer insurers 
in respect of the rights and obligations of the 
insured. However, there is a tendency to protect 
the insured in accordance with some specific 
provisions.

Bias Towards the Insured
If a standard insurance term provided by the 
insurer includes contents that exempt the insurer 
from its liabilities (such as deductible amount, 
deductible ratio, principle of average, etc), the 
insurer shall make a reminder of the standard 
term that is sufficient to attract the attention of 
the policyholder, and the insurer shall clearly 
explain the content of the clause to the poli-
cyholder. Failure to do so renders the standard 
term invalid.

Such standard term shall be invalid if its stipula-
tion exempts the insurer from its statutory obli-
gations, increases the liability of the policyholder 
or the insured, or excludes the legal rights of the 
policyholder, the insured or the beneficiary.

The Insurance Law also provides that disputed 
terms should be interpreted according to com-
mon understanding, and the interpretation that 
is beneficial to the insured should be adopted if 
there are two or more interpretations.

Regarding the Insured as a Consumer
There is controversy as to whether the insured 
is regarded as a consumer, focusing on wheth-
er the insurance involved in the case should be 
recognised as “purchasing or using goods, or 
receiving services for daily consumption” under 
Article 2 of the Law of the People’s Republic of 
China on the Protection of Rights and Interests 
of Consumers (“the Consumer Protection Law”). 
If the answer is positive, the insured shall also 

enjoy the relevant rights provided in the Con-
sumer Protection Law.

For high-risk financial products such as insur-
ance investment products, it is clearly prescribed 
in the Minutes of the National Court Work Con-
ference for Civil and Commercial Trials that the 
insured’s claim that the seller’s agency should 
bear punitive compensation pursuant to Arti-
cle 55 of the Consumer Protection Law on the 
grounds that the seller’s agency has committed 
fraud will not be supported.

4.6	 Third-Party Enforcement of 
Insurance Contracts
In liability insurance cases, where the insured 
causes damage to a third party, the third par-
ty may directly enforce the insurance contract 
or sue the insurer for payment of the amount 
insured, provided that all of the conditions stipu-
lated in Article 65 of the Insurance Law are met.

In certain fields of liability insurance, the provi-
sions of the third party directly suing the insurer 
are different from those of general liability insur-
ance. For example, in accordance with the Law 
of the People’s Republic of China on Road 
Traffic Safety and the Regulations on Compul-
sory Liability Insurance for Motor Vehicle Traffic 
Accidents, in the compulsory third-party liability 
insurance of the motor vehicle and commercial 
third-party liability insurance, the insurer could 
opt to compensate the third party directly for 
losses and damages caused by the insured 
vehicles, while the third party is entitled to sue 
the insurer directly. Another example is that in 
accordance with the corresponding provisions 
in the International Convention on Civil Liability 
for Oil Pollution Damage and the International 
Convention on Civil Liability for Bunker Oil Pol-
lution Damage, which China has joined, a third 
party is entitled to sue the civil liability insurer 
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directly for oil pollution damages in addition to 
filing a claim.

4.7	 The Concept of Bad Faith
There is no concept of “bad faith” in the Insur-
ance Law or other relevant laws or regulations. 
However, certain rules and regulations embody 
the spirit of the principle of good faith, as in the 
following examples.

•	Article 5 of the Insurance Law prescribes that 
parties concerned in insurance activities shall 
comply with the principles of honesty and 
trustworthiness in the exercise of rights and 
performance of obligations.

•	It is prescribed in the Insurance Law and the 
Maritime Law that the policyholder or the 
insured must perform the obligation of truthful 
disclosure, otherwise they shall correspond-
ingly bear adverse legal consequences. 
The Interpretation further prescribes that an 
insurer who is aware that the insured has not 
fulfilled the obligation of truthful disclosure 
but still receives the premium shall not be 
entitled to terminate the contract. This also 
reflects the requirement of good faith on the 
part of the insurance parties.

•	In accordance with the Insurance Law, the 
insurer is obliged to provide a reminder and 
clear explanation, and to pay the insurance 
benefit in a timely manner, otherwise it will 
bear the corresponding adverse legal conse-
quences.

4.8	 Penalties for Late Payment of Claims
The Insurance Law stipulates that insurance 
companies must compensate the insured party 
or the beneficiary for any resultant losses and 
damages if they delay the payment of claims. 
However, they will not be subject to administra-
tive penalties.

4.9	 Representations Made by Brokers
Under Article 118 of the Insurance Law and Arti-
cles 2 and 48 of the Regulatory Provisions on 
Insurance Brokerages, insurance brokers that 
provide intermediary services for the conclusion 
of insurance contracts based on the interests 
of policyholders should sign a power of attor-
ney with the principal, to stipulate the rights and 
obligations of both parties as well as other mat-
ters, in accordance with the law. However, the 
signing of the power of attorney does not mean 
that the broker is the agent of the insured, so the 
insured is not bound by the statements made by 
the broker, unless it is otherwise stipulated in the 
power of attorney that there is a clear authori-
sation that the broker can make statements on 
behalf of the insured.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Authorisation arrangements for insurance agen-
cies and insurance brokers are relatively com-
mon in practice, and the Insurance law and rel-
evant rules and regulations also have provisions 
on such arrangements. Many litigation disputes 
are caused by these arrangements, regarding 
matters including but not limited to:

•	whether the party involved is an insurance 
agent or an insurance broker (in many cases);

•	whether the effectiveness of relevant acts of 
an insurance broker is attributable to or shall 
bind the insured/policy applicant;

•	whether the insurance broker is at fault in 
engaging in the insurance brokerage business 
and has caused losses to the policyholder or 
the insured; and

•	whether the effectiveness of the insurance 
agent’s relevant behaviour is attributable to or 
shall bind the insurer.
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5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Pursuant to Article 65 of the Insurance Law, the 
litigation fees, arbitration fees and other neces-
sary and reasonable costs fall within the cover-
age of liability insurance if the costs are incurred 
by the insured responding to a lawsuit or arbitra-
tion caused by an insured event causing dam-
ages to a third party, unless otherwise stipulated 
in the insurance contract.

Many P&I clubs also provide insurance (Freight, 
Demurrage and Defence, referred to as “FD&D”) 
for legal fees and expenses arising from bill of 
lading disputes, charterparty disputes, collision 
accidents, salvage, towage, general average, 
insurance contracts, etc.

5.2	 Likely Changes in the Future
With the practice of FD&D, an increase in the 
number of insurance companies providing simi-
lar insurance products may be witnessed in the 
future. In addition, if a third-party funding arbi-
tration system is introduced and established in 
China in the future, insurance products support-
ing defence may increase accordingly.

5.3	 Trends in the Cost or Complexity of 
Litigation
In the past few years, litigation costs have mainly 
included litigation fees, arbitration fees, apprais-
al fees, attorney fees, etc. With the development 
of diverse dispute resolution methods, there may 
be an increase in, for instance, mediation fees 
and other fees incurred by alternative dispute 
resolution mechanisms.

In addition, the field of application may gradu-
ally expand with the continuous development 
of defence insurance, and the complexity and 

diversity of such litigation will increase accord-
ingly.

5.4	 Protection Against Costs Risks
In accordance with the relevant provisions, the 
claimant can buy insurance to guard against 
costs risks incurred in filing or preparing for liti-
gation or arbitration for the claim, such as liti-
gation fees, arbitration fees, appraisal fees and 
attorney fees. At present, such types of insur-
ance in the Chinese insurance market are legal 
fee insurance, legal fee compensation insur-
ance, etc, which are especially common in the 
field of intellectual property, as follows:

•	patent enforcement insurance and intellectual 
property enforcement insurance to protect 
against investigation costs and legal fees 
arising from filing legal claims for compensa-
tion for the infringement of patent rights and 
intellectual property;

•	loss insurance for intellectual property rights 
litigation costs to compensate for the costs 
incurred in filing lawsuits to protect against 
intellectual property right infringement;

•	patent worry-free insurance to compensate 
for direct economic losses, investigation 
costs and legal costs arising from patent 
infringement by a third party;

•	copyright infringement loss insurance, trade 
mark infringement loss insurance and geo-
graphical indication infringement loss insur-
ance to comprehensively cover the direct 
economic losses, investigation costs and 
legal costs caused by infringements of the 
insured’s copyright, trade mark rights and 
geographical indications by a third party; and

•	legal fee insurance for overseas intellectual 
property disputes and legal fee insurance for 
patent disputes at overseas exhibitions to 
compensate for legal fees incurred in intel-
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lectual property rights and overseas patent 
infringement disputes.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
The Insurance Law clearly grants the insurer 
of property insurance the right of subrogation 
against a third party (see Articles 60–63 of the 
Insurance Law), while the insurer of a life insur-
ance contract is not entitled to claim the subro-
gation from a third party (see Article 46 of the 
Insurance Law).

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
There are provisions on the subrogation rights 
of property insurers against third parties in the 
Insurance Law and the Interpretation of the 
Insurance Law. Since there is much controver-
sy in practice, the Supreme People’s Court is 
committed to improving the relevant provisions 
on the right of subrogation by promulgating the 
Interpretation and publishing guiding cases and 
typical cases.

•	Pursuant to the relevant provisions, under 
a property insurance contract, the insurer 
needs to claim the right of subrogation from a 
third party in its own name.

•	The Insurance Law stipulates that an insurer 
is not allowed to exercise the right of subro-
gation against the insured’s family members 
or its constituents when seeking subrogation 
from a third party.

•	In insurance contract disputes involving the 
right of subrogation in practice, the party 
being subrogated usually argues that the 
insured has already waived its right of sub-
rogation. The standard of the courts when 

hearing such cases is that the relevant waiver 
of the insured should be clearly stated, rather 
than through reasoning or ratification after the 
fact.

•	Many insurers expressly promise to waive the 
right of subrogation of their affiliated compa-
nies or even business co-operation compa-
nies in the process of concluding insurance 
contracts. Such agreements specified in the 
contract are valid and binding for the parties 
thereto.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Driven by the impact of the COVID-19 pandem-
ic, China has expedited the adoption of digital 
solutions for dispute resolution, including online 
arbitration, mediation and court hearings. While 
these approaches offer benefits like conveni-
ence, speed and cost savings, they also intro-
duce concerns related to data protection, pri-
vacy and technical glitches.

Furthermore, the pandemic has increased the 
number and complexity of insurance disputes, 
especially in relation to health insurance, life 
insurance, business interruption insurance, 
travel insurance and liability insurance. Disputed 
issues include the definition and scope of force 
majeure, the causation and extent of losses, the 
interpretation and application of policy terms 
and exclusions, and the burden of proof and 
evidence rules.

7.2	 Forecast for the Next 12 Months
Due to the impact of the COVID-19 pandemic, 
disruptions and uncertainties for individuals and 
businesses have increased the demand and 
complexity of dispute resolution, while there 
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may be a gradual recovery and normalisation of 
social and economic activities in China in the 
post-pandemic era, which may reduce the num-
ber and severity of pandemic-related disputes.

Furthermore, the efficiency of procedures such 
as litigation and arbitration were significantly 
impacted, and there were also more challenges 
and difficulties for conducting online or offline 
hearings due to travel restrictions, quarantine 
measures and health risks. However, with the 
resumption of work in the affected industries and 
departments, this issue has now improved.

7.3	 Coverage Issues and Test Cases
In China, there have been several cases involv-
ing health insurance claims related to COVID-19 
infections or deaths. Some insurers denied or 
scaled back coverage based on the exemption 
terms or other limitations related to infectious 
diseases or force majeure events. In response, 
some policyholders have contested these deci-
sions, invoking consumer protection regulations 
or principles of contractual interpretation.

In terms of cases involving business interrup-
tion insurance with claims related to COVID-19 
lockdowns or restrictions, some insurers argued 
that the relevant claims fell outside the scope 
of coverage, asserting that compensation and 
settlement necessitate physical damage to 
property or direct intervention by authorities. 
Conversely, some policyholders argued that the 
loss of income or profit due to an unforeseen 
event should also be included in the coverage. 
The outcomes of these disputes have varied, 
depending on the specific facts and circum-
stances of each case, such as the respective 
terms and conditions of the policies.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The COVID-19 pandemic increased the demand 
for and awareness of insurance products, espe-
cially health insurance, life insurance and online 
insurance. However, this also means higher 
costs and risks for insurers due to potential 
increases in claims, disputes and other uncer-
tainties. Therefore, some insurers may adjust 
their coverage, premiums or exemption terms 
to better match the current market trends and 
the needs of customers.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
Environmental, social and governance (ESG) 
concerns have received widespread attention 
and discussion in China in recent years. In June 
2022, the China Banking and Insurance Regu-
latory Commission released the Guidelines for 
Green Finance in Banking and Insurance Indus-
tries, the core content of which is to introduce 
the principles and requirements of ESG into the 
decision-making and management systems of 
financial institutions. For the insurance industry, 
the introduction of ESG relates to its core busi-
ness’s risk management and decision-making 
processes. This has encouraged insurance com-
panies to make a series of adjustments in under-
writing decisions, product development and risk 
assessment, which will have certain implications 
for insurance coverage and litigation.

Adjustment of Insurance Companies’ 
Underwriting Strategy
Based on the characteristics of different indus-
tries or fields, insurance companies’ underwrit-
ing strategies may be adjusted in responding to 
the ESG assessment system. This also means 
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that insurance companies may be facing higher 
due diligence and compliance costs. For exam-
ple, companies involved in high pollution and 
high energy consumption may face stricter regu-
latory constraints, which implies that these com-
panies may face higher claim risks. Accordingly, 
insurers should be more cautious when carry-
ing out due diligence investigations into these 
companies, and should place stricter limitations 
on their coverage. Meanwhile, companies that 
adopt sustainable measures and actively fulfil 
their social responsibilities may receive prefer-
ential treatment from insurance companies.

New Insurance Products and Services
Many risks in the ESG domain are insurable risks, 
such as environmental risks from natural disas-
ters and pollution, social risks from employee 
health and product liabilities, and governance 
risks like director liabilities. More ESG-related 
products and services are expected to emerge 
in the insurance market in the future.

Potential Increase in Litigation Related to 
Insurance Coverage
As public attention on ESG issues increases, 
insurance companies may face more ESG-
related claims and litigation. For instance, vic-
tims may seek compensation in cases of acci-
dents or pollution caused by poor environmental 
management, in which situations the companies 
may attempt to obtain compensation from their 
liability insurance.

Potential Reduction in Litigation Risk for 
Insurance Companies
Since ESG covers the interests of various stake-
holders in the environment and society, it essen-
tially forms a supervisory mechanism, which, 
at least theoretically speaking, could regulate 
corporate behaviour more effectively than the 
previous evaluation standards, thereby reduc-

ing the company’s litigation risks. Therefore, it is 
believed that insurance companies will incorpo-
rate ESG more in their internal governance and 
control for assessment in the future.

8.2	 Data Protection Laws
The legal framework for data protection in Chi-
na is underpinned by a series of comprehen-
sive laws and regulations that address both the 
broader issues of data security and the specific 
challenges related to personal data.

Legal Framework for Data Protection in China 
and Its Impacts
The Cybersecurity Law (CSL)
Enacted in 2017, the CSL seeks to ensure net-
work security and protect cyberspace sover-
eignty. It established the minimisation principle 
in data collection, restricting the arbitrary use or 
transfer of data. Transfers require consent from 
the original data rights-holder, and individuals 
must also have access to their collected data 
and can request its deletion.

The Civil Code
Enacted in 2020, the Civil Code is the first com-
prehensive codification of civil law in China. It 
includes provisions on personal rights, includ-
ing data rights, and clearly prescribes that busi-
nesses collecting user data must adhere to the 
principles of necessity, legitimacy and reasona-
bleness.

Personal Information Protection Law (PIPL)
The PIPL was enacted in 2021 as the compre-
hensive national law for personal data protec-
tion, and emphasises lawful, legitimate and 
necessary data processing. It also addresses 
cross-border data transfers, which has a poten-
tial impact on multinational insurers.
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Data Security Law (DSL)
While the PIPL focuses on personal data, the 
DSL (enacted in the same year) covers data 
security in a broader sense, encompassing both 
personal and non-personal data. It introduces 
a tiered data security system based on the rel-
evance of the data to China’s interests. Data 
deemed “important” requires a risk assessment 
for overseas transfer.

Relevant Guidelines and Regulations
In addition to the aforementioned core laws, 
there are several sector-specific guidelines, 
regulations and standards, usually provided by 
the China Banking and Insurance Regulatory 
Commission (CBIRC), which further define the 
expectations and responsibilities for financial 
industries, including insurance providers oper-
ating in China. For instance, the Regulations on 
the Management of Insurance Sales Behaviour 
(Draft for Solicitation of Comments) specifically 
stipulates that insurance sales activities should 
respect and protect the fundamental rights to 
information security of the policyholders, insured 
parties and beneficiaries, further specifying the 
principles and rules that insurance companies 
and insurance intermediary agencies must 
adhere to during the information collection and 
processing.

Impact of Data Protection Laws on the 
Insurance Industry
In the domain of underwriting, data protection 
laws can create both challenges and opportu-
nities for insurance companies. The stringent 
rules on data collection might limit the type and 
amount of data that insurers can gather, which 
is critical for assessing risks accurately. Preci-
sion underwriting techniques that rely heavily on 
large datasets and employ AI and data analyt-
ics might face restrictions. This situation could 
affect product development and risk profiling. 

Moreover, global insurers may find it challeng-
ing to consolidate data across borders due to 
data localisation requirements. As a result, while 
there is a push for insurers to innovate and offer 
personalised policies using personal data, they 
must navigate the regulatory landscape cau-
tiously to ensure compliance and accurate risk 
assessment.

As for the litigating of insurance risks, insurers 
must exhibit heightened diligence during claims 
verification due to the rights individuals have 
under data protection laws, like data access and 
correction. If insurers contravene data protection 
regulations, they risk that litigation could lead to 
significant fines and reputational damage. Ambi-
guities in data collection or usage can also spur 
disputes between insurers and policyholders. 
Moreover, in legal scenarios, the way data has 
been protected might influence its credibility and 
admissibility as evidence, so insurers have to be 
meticulous in their data-handling processes to 
avoid potential pitfalls during litigation.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Amendment of the Insurance Law
The Insurance Law is set for its fifth amend-
ment, aiming to address prominent practical 
issues arising from its implementation, which, as 
understood from the corresponding discussions 
in the market, may include but not be limited to 
the following.

•	Internal governance of insurance compa-
nies: the primary practical issues highlighted 
include the composition of the board of direc-
tors (especially the formation of independent 
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directors), the need for independent directors 
to possess relevant professional knowledge 
and industry experience, and the specific 
procedures on how directors can effectively 
fulfil their roles.

•	Issues regarding standard terms: in accord-
ance with Article 17 of the current Insur-
ance Law, where an insurer adopts standard 
terms during the conclusion of contract, it 
must explain these terms to the policyholder. 
Where exemption terms are included, the 
insurer must sufficiently highlight and provide 
a clear explanation of the terms. However, in 
practice, ambiguities exist regarding defini-
tions such as “clear explanation”. Further-
more, the scope of what constitutes an 
exemption term remains unclear. In addition, 
the introduction of the Civil Code has brought 
about changes in the portrayal of standard 
terms, causing subsequent application issues 
under the Insurance Law. These problems are 
expected to be addressed and rectified in this 
amendment.

•	Inclusion of new insurance contracts: there 
has been a debate over whether the Insur-
ance Law shall govern the new types of 
insurance contracts, which are roughly 
categorised into investment-type insurance 
contracts and health insurance contracts. The 
revision needs to define the nature of these 
new types of insurance contracts and thus to 
clarify the obligations and responsibilities of 
all parties involved.

D&O insurance
The newly revised Company Law of the Peo-
ple’s Republic of China came into effect on 1 
July 2024 and establishes a directors and offic-
ers (D&O) liability insurance system by way of 
legislation for the first time. In recent years, D&O 
liability insurance has gradually come into the 
public’s view, and the rate of insurance coverage 

has risen significantly as a result of the fraudu-
lent incidents of listed companies such as Kang-
mei Pharmaceuticals and Ruixing.

D&O insurance provides legal litigation costs 
and liability compensation insurance for corpo-
rate directors and executives. The demand for it 
in the market is increasing due to factors such 
as the implementation of the new Securities Law, 
strengthened market regulation, and investors’ 
focus on corporate governance. This new kind 
of insurance may lead to a new kind of insurance 
litigation, which may be widespread in the future.

On 7 November 2023, the Convention Abolish-
ing the Requirement of Legalisation for Foreign 
Public Documents came into effect in China. It 
greatly simplified the transnational authentica-
tion and circulation procedures of public docu-
ments, and also effectively improved the effi-
ciency of foreign-related judicial procedures and 
reduced the burden on the parties concerned, 
which may have a profound impact on insurance 
litigation.

Impact on insurance litigation
As for insurance coverage, the amendment 
may place an emphasis on transparency and 
accountability, especially with the focus on 
board composition and the role of independ-
ent directors in insurance companies, which is 
anticipated to lead to stricter underwriting crite-
ria, potentially reshaping the terms and design 
of insurance products. In addition, the move to 
provide more clarity on standard terms, espe-
cially exemption terms, will likely simplify insur-
ance policies and reduce ambiguities. The intro-
duction of new types of insurance contracts will 
also expand and diversify the range of available 
insurance products, offering consumers more 
specialised coverage options.
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The upcoming amendment of the Insurance 
Law may aim to minimise policy interpretation 
disputes by seeking clearer definitions around 
terms and exemption clauses. By aligning with 
the interpretation of the Civil Code and pin-
pointing which terms are considered exemp-
tion terms, the chances of litigation arising from 
misunderstandings or ambiguous interpreta-
tions could decrease. However, the integration 
and classification of new insurance contracts 
may bring a temporary increase in litigation, as 
a result of the market adapting to and navigat-
ing the boundaries and interpretations of these 
contracts until standardised practices are firmly 
in place.

In addition, with better-defined standard terms 
and exemption terms, it is believed that insur-
ers will have clearer criteria on which to base 
their claims decisions, potentially reducing the 
frequency of disputes and the consequent need 
for defence funding. However, the initial unfamili-
arity with claims related to these fresh product 
offerings may mean insurers need to allocate 
more resources towards claim defences until 
practices become standardised.

The simplification of judicial procedures fol-
lowing the implementation of the Convention 
Abolishing the Requirement of Legalisation for 
Foreign Public Documents is reflected in the fol-
lowing.

•	Simplification of the authentication process: 
the transnational circulation of public docu-
ments is simplified by the adoption of an 
additional certificate (Apostille) instead of the 
traditional consular authentication. The Apos-
tille can be used directly in the Contracting 
States without the need for multiple authenti-
cations by embassies and consulates abroad, 
thus reducing time and formalities.

•	Reducing the burden of the parties: the par-
ties do not need to go through the cumber-
some consular authentication, but only need 
to obtain additional certificates to use the 
relevant official documents.

•	Subject qualification materials: when foreign 
enterprises or organisations conduct litiga-
tion in China, they only need to handle the 
subject qualification documents certified by 
The Hague, which makes the procedure more 
convenient.

•	Power of attorney materials: the authenti-
cation of the power of attorney has been 
changed from “notarisation + authentica-
tion” to “notarisation + additional certificate”, 
which simplifies the process.

•	Evidence review: evidence involving identity 
relations is prioritised for the application of 
Hague certification, and only additional certifi-
cates are required, without consular certifica-
tion.
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Insurance Litigation in China: an Introduction
The insurance industry is an important pillar of 
the financial and social security systems, and 
China’s insurance industry has achieved rapid 
development in recent years. As of 31 Decem-
ber 2023, there were 352 members of the Insur-
ance Association of China (IAC), 13 of which 
were 13 insurance group (holding) companies, 
87 property insurance companies, 96 life insur-
ance companies, 14 reinsurance companies, 18 
insurance asset management companies and 70 
insurance intermediaries.

Other than the members of the IAC, there are 
still more asset management companies and 
insurance intermediaries acting in the market. 
According to data released by the National 
Financial Regulatory Administration, the primary 
insurance premium income from January to July 
2024 totalled RMB3.9423 trillion, an increase of 
5.2% year-on-year.

With the continuous development of the insur-
ance industry, the number of insurance litigation 
cases is also growing. As of September 2024, 
there were more than 1.24 million litigation cases 
in relation to insurance disputes from the China 
Judgments Online Database, mainly involving 
disputes over property insurance policies and 
life insurance policies, as well as some subro-
gation cases and a small number of insurance 
premium disputes cases. Litigation and arbitra-
tion are still the main ways to resolve insurance 
disputes, but the surge in insurance disputes 
has created a demand for the development of 
various dispute settlement systems.

Trends and developments
Disputes may arise regarding all aspects of the 
formation and performance of insurance poli-
cies, such as:

•	the determination of the validity and applica-
tion of the exclusion clause;

•	whether the insurer meets its obligation to 
make an explicit explanation of the meaning 
of the exclusion clause;

•	whether the incident is covered by the insur-
ance policy; and

•	whether the calculation of the loss is accu-
rate.

Insurance litigation cases regarding new types 
of insurance policies continue to emerge as well. 
In addition to disputes arising out of the tradi-
tional insurance policies, such as motor vehicle 
liability insurance, work injury insurance, pen-
sion insurance and life insurance, cases related 
to cyber insurance, D&O liability insurance and 
green agriculture insurance are also emerging. 
Insurance litigation regarding these new types 
of insurance policies may involve multiple legal 
relationships and complicated facts, which cre-
ates difficulties and challenges for law practition-
ers and adjudicators. Some new types of insur-
ance litigation are set out in detail below.

Increase in securities class actions leading 
to rapid growth in claims and litigation cases 
relating to D&O liability insurance policies
With the official implementation of the new 
Securities Law of the People’s Republic of China 
in March 2020, PRC supervisory departments 
have continued to make breakthroughs in clari-
fying the scope of liability and compensation 
for responsible directors and officers, and have 
further strengthened the recourse against the 
actual controller of listed companies.

As of 2023, a total of 304 A-share listed com-
panies issued announcement information about 
the purchase of D&O liability insurance, 174 of 
which were announcing the purchase of D&O 
liability insurance for the first time. This number 
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represented a slight decline, after three years of 
sustained rapid growth. Multiple factors were 
believed to contribute to the decline, such as 
the progressively diminishing impact of land-
mark cases imposing liabilities on directors and 
officers, and the cost-saving measures adopted 
by listed companies facing financial challenges.

However, it is noteworthy that the new Company 
Law of the People’s Republic of China, imple-
mented as of 1 July 2024, imposes stricter legal 
responsibilities on the actual controllers and 
director and officers of companies. This may 
lead to an increased need for the relevant parties 
to seek insurance coverage, thereby presenting 
new opportunities for the D&O liability insurance 
industry.

Under the influence of the stricter regulation, 
the risk of litigation involving listed companies 
related to misrepresentation and fraudulent 
statements has risen, the standard of directors 
and officers performing their fiduciary duties 
has been higher, and the corresponding dis-
putes over D&O liability insurance policies have 
increased. Compared with other liability insur-
ance litigation, D&O liability insurance litigation 
has fewer referable precedents, complex legal 
relationships and difficulties in the application 
of laws.

Situations will be more complex when foreign 
litigation procedures are involved. As many Chi-
nese companies choose to be listed in the stock 
markets outside of mainland China, such as the 
Hong Kong Stock Exchange, the New York Stock 
Exchange or the NASDAQ, the class actions and 
investigations brought against insureds in those 
jurisdictions will make the claims under D&O 
insurance policies even more challenging, on 
matters such as:

•	whether penalties imposed by foreign regula-
tors are covered under the D&O policy;

•	how to apply the foreign law to make the allo-
cation of loss when covered and uncovered 
insureds are both sued;

•	how to determine the reasonableness of the 
settlement amount entered in the proceedings 
in another jurisdiction when the D&O policy 
dispute is heard by a PRC court or arbitration 
tribunal, etc.

Insurance litigation in the Internet Plus era
With the rapid development of the social econ-
omy and internet service, online sales of insur-
ance products are expanding rapidly, creating 
new opportunities for the development of the 
insurance industry. According to the Interim 
Measures for the Supervision of the Cyber Insur-
ance Business issued by the China Banking and 
Insurance Regulatory Commission (CBIRC – the 
former China Insurance Regulatory Commis-
sion), insurance companies can operate cyber 
insurance business in several areas, such as 
personal accident injury insurance, term-life 
insurance and whole-life insurance, household 
property insurance, liability insurance, etc. In 
2016, nearly 80% of Chinese insurance com-
panies had started their cyber insurance busi-
ness through different business models, such as 
constructing their own websites or co-operating 
with third-party platforms.

The development of cyber insurance without a 
well-established regulation system has triggered 
chaos. In 2019, the CBIRC and its branches 
received 19,900 consumer complaints about 
cyber insurance, which represented a year-on-
year increase of 88.59% and seven times the 
complaint volume in 2016. The rapid growth 
correspondingly resulted in a surge of litigation 
cases related to cyber insurance policies. The 
formation of a cyber insurance policy is different 
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to that of a traditional policy, so the disputes are 
usually related to the formation process.

According to Article 3 of the Interpretation of the 
Supreme People’s Court on Several Issues Con-
cerning the Application of the Insurance Law of 
the People’s Republic of China (II) (amended in 
2020), if the policyholder or the policyholder’s 
agent does not sign or seal the insurance policy 
in person, but the insurer or the insurer’s agent 
signs or seals it on behalf of the policyholder, the 
policy should not take effect for the policyholder; 
however, if the policyholder has already paid the 
insurance premium, it should be regarded as its 
retroactive recognition of the act of signing or 
stamping on behalf of the policyholder. There-
fore, whether the electronic signature is provided 
by the policyholder themselves and whether the 
electronic signature is valid are significant in the 
formation and inception of cyber insurance poli-
cies. The effectiveness of the cyber insurance 
policy also depends on whether the policyholder 
pays the premium in full and on time through 
electronic payment.

According to Article 17 of the Insurance Law of 
the People’s Republic of China (the “PRC Insur-
ance Law”), an insurer should highlight clauses 
that exclude the liability of the insurer on the 
insurance application form, insurance policy 
document or any other insurance certificate, for 
the attention of the policyholder in an insurance 
policy, and should explain the contents of such 
clauses to the policyholder, in writing or verbally; 
where there is no highlighting or explicit expla-
nation, such clauses should be invalid. Due to 
the convenient and efficient characteristics of 
purchasing cyber insurance, the policyholder 
frequently asserts that the insurers fail to per-
form their obligation under Article 17 of the PRC 
Insurance Law. Therefore, in cyber insurance liti-
gation, it is up to the insurers to prove that they 

fulfil the obligation to inform the policyholder of 
the contents of the insurance policy truthfully 
through the internet sales platform.

Insurance litigation in the green economy
The demand for green insurance in the green 
financial market is increasing, and agricultural 
insurance plays an essential role in the growth 
of green insurance in China. China is currently 
one of the major countries in terms of agricul-
tural insurance premium income, which totalled 
RMB142.97 billion in 2023. Faced with the direct 
or indirect risks brought by global environmental 
pollution, climate change and natural disasters, 
the corresponding disputes over agricultural 
insurance policies have increased. The main 
features are as follows.

•	First, agricultural insurance policies litigation 
usually comes in the form of a series of cases 
– ie, different plaintiffs in the same area bring 
separate litigation cases against the same 
insurer for similar facts and reasons.

•	Second, agricultural insurance products are 
generally policy-oriented, and subsidies from 
the local government are granted for public 
interest considerations. The PRC Agricultural 
Insurance Regulations clearly stipulate that 
the local financial department is the adminis-
trative agency of agricultural insurance, and 
the subsidies are determined by the local 
financial department. Therefore, when they 
hear the relevant cases, in addition to apply-
ing the PRC Insurance Law, the Civil Code 
of the People’s Republic of China (the “Civil 
Code”) and other laws, PRC courts also need 
to take into account the regulations issued by 
the local financial departments.

•	Third, parties to agricultural insurance poli-
cies are prone to dispute the validity of the 
terms of the insurance policy and the man-
ner of determining the loss resulting from 
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incidents. In practice, the two main disputed 
focal issues are whether the loss has really 
occurred and whether there is a fraudulent 
claim.

•	Lastly, because the insureds of agricul-
ture insurance policies generally have low 
incomes and are in a relatively vulnerable 
position, the PRC courts tend to protect the 
interest of the insureds by taking into account 
the principle of equity.

Litigation property preservation liability 
insurance
Litigation property preservation refers to the 
protection measures taken by the court to pre-
vent the party (generally the defendant) from 
transferring, concealing or selling the property 
before the judgment is issued, so as to ensure 
the smooth execution of the judgment after it 
takes effect in the future.

In accordance with the Civil Procedure Law of 
the People’s Republic of China, when receiving 
the application for taking preservation measures, 
the People’s Court may require the applicant/
plaintiff to provide a guarantee. In recent years, 
a litigation property preservation liability (LPPL) 
insurance policy is considered a qualified and 
legitimate method through which to provide a 
guarantee.

LPPL insurance generally covers the losses suf-
fered by the defendant as a result of the wrongful 
or improper application for property preserva-
tion. When the applicant/plaintiff loses the case, 
the defendant will sue the applicant/plaintiff and 
the insurer to reimburse the losses caused by 
property preservation measures.

With the wide application of LPPL insurance in 
civil litigation cases, more and more disputes 
have arisen out of such insurance policy. The 

following criterion will be considered in LPPL 
disputes:

•	whether the applicant has subjective fault;
•	whether the preservation measures are 

adopted in an improper manner;
•	whether the defendant suffered any loss; and
•	whether there was a direct causation between 

the improper preservation measures and the 
defendant’s loss.

New Laws, Regulations and Trends
Planned amendment of the PRC Insurance 
Law
On 6 May 2024, the General Office of the State 
Council issued the “State Council’s 2024 Leg-
islative Work Plan”, which indicates that the 
draft amendment to the PRC Insurance Law is 
planned to be submitted to the Standing Com-
mittee of the National People’s Congress for 
deliberation. This signifies an acceleration in the 
pace of the new round of amendments to the 
PRC Insurance Law.

Formation of the State Financial Regulatory 
Administration
On 18 May 2023, the National Financial Regula-
tory Administration was formed on the basis of 
the CBIRC, and is responsible for the supervi-
sion of the financial industry, including the insur-
ance industry.

Before this, the CBIRC had been in operation for 
more than five years. With the formation of the 
State Financial Regulatory Administration, the 
CBIRC will no longer exist.

Changes of hierarchical jurisdiction
In China, there are four levels of courts:

•	the primary courts;
•	the intermediate courts;
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•	the high courts; and
•	the Supreme People’s Court.

In accordance with the judicial interpretations 
published by the Supreme Court on 17 Septem-
ber 2021, the following applies:

•	if the amount in dispute for a civil case is less 
than RMB500 million (not inclusively), the pri-
mary court will have first instance jurisdiction;

•	if the amount in dispute for a civil case is 
between RMB500 million (inclusively) and 
RMB5 billion (not inclusively), an intermediate 
court will have first instance jurisdiction; and

•	if the amount in dispute for a civil case is 
more than RMB5 billion (inclusively), the high 
court will have first-instance jurisdiction.

It is rare for the Supreme People’s Court to hear 
a case at the first instance.

Changes of territorial jurisdiction
In accordance with PRC laws, a lawsuit brought 
in an insurance dispute will fall under the juris-
diction of the People’s Court where the domicile 
of the defendant or the insured object is located.

However, the territorial jurisdiction is subject to 
some exceptions. China has established some 
professional courts, such as the financial court, 
to handle litigations in some specific sectors. For 
instance, since 26 March 2021, the Beijing Finan-
cial Court hears insurance disputes over which 
the Beijing Intermediate People’s Court has first 
instance jurisdiction. The Beijing Financial Court 
will also try the appeals for insurance disputes 
from the district courts of the first instance.

Impacts of the Civil Code
The Civil Code came into force on 1 January 
2021, and its provisions have numerous, signifi-

cant impacts on the PRC Insurance Law and its 
judicial interpretations.

In accordance with the Civil Code, insurers have 
a specific explanation obligation not only with 
regard to clauses that exempt or diminish the 
insurer from liability as prescribed by the PRC 
Insurance Law, but also for those clauses in 
which the applicants, beneficiaries or insureds 
have major interests.

Another noteworthy point concerns the amend-
ment of the statute of limitations. Article 188 of 
the Civil Code provides that the limitation period 
for a person to request the People’s Court to 
protect their civil rights is three years, unless 
otherwise provided by law. However, before the 
Civil Code officially stipulated this statute of limi-
tations, a two-year statute of limitations had long 
been implemented in China in accordance with 
the PRC General Principles of Civil Law, prom-
ulgated in 1987.

The PRC courts have been divided as to whether 
a two-year or three-year statute of limitations 
should apply to disputes involving property 
insurance policies, because the current PRC 
Insurance Law still stipulates that the period of 
limitation for the insured or beneficiary of non-
life insurance to claim insurance benefits is two 
years. Up to now, most of the courts would hold 
that a three-year statute of limitations in accord-
ance with Article 188 of the Civil Code should be 
applied in property insurance claims, as most 
courts believe that the two-year statute of limi-
tations prescribed by the PRC Insurance Law 
was inherited from the abolished PRC General 
Principals of Civil Law, instead of the special 
provisions of the PRC Insurance Law.
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Diversified dispute resolution mechanisms
Against the background of increasingly com-
plex insurance policy types and an upsurge in 
disputes, the establishment of diversified dis-
pute resolution mechanisms has become a new 
trend, in addition to the traditional dispute reso-
lution measures of litigation and arbitration.

On 22 May 2020, the Supreme Court of the 
People’s Republic of China, the Ministry of 
Public Security, the Ministry of Justice and the 
CBIRC jointly issued the Notice on Promoting 
the Reform of “Integrated Online Data Process-
ing” for Road Traffic Accident Damage Disputes 
(Law [2020] No 142), which standardised and 
improved the relevant mediation mechanism. A 
series of relevant legal documents have since 
been issued, reflecting the importance of estab-
lishing and improving diversified dispute resolu-
tion mechanisms.

A diversified dispute resolution mechanism 
involves the resolution of a dispute through 
mediation in the form of non-litigation by insur-
ance industry associations, arbitration institu-
tions, courts and other third parties, when an 
insured and an insurer in a dispute cannot reach 
a settlement by themselves.

According to the different participants, there are 
three main forms of diversified dispute resolution 
mechanisms in the insurance industry:

•	the first model involves the insurance industry 
association leading the parties in settling the 
dispute, with guidance from the CBIRC;

•	the second model involves the administrative 
organs as the main body to lead the two par-
ties settling the disputes; and

•	the third model involves the arbitration insti-
tution as the main body to lead the parties 
settling the disputes through mediation or 
settlement, instead of arbitration procedures.

In recent years, valuable experience has been 
accumulated in the establishment of diversified 
dispute resolution mechanisms. However, there 
are certain shortcomings, as follows.

•	First, the legal and regulatory system has not 
been well established. Although the Supreme 
Court of the People’s Republic of China 
and the CBIRC have issued a series of legal 
documents, in practice, the legal status of the 
parties involved in mediation and the uni-
fied implementation of rules and regulations 
are still subject to further detailed laws and 
regulations.

•	Second, the publicity and popularisation of 
diversified dispute resolution mechanisms 
need to be strengthened.

•	Third, the multiple dispute resolution mecha-
nisms require enhanced financial support.

Outlook and conclusions
China has shown great potential in the devel-
opment of the insurance industry, achieving a 
rapid expansion of the market; the number of 
insurance litigation cases has also increased 
significantly due to the development of the mar-
ket. With the gradual maturity of the insurance 
industry, the improvement of relevant laws and 
regulations and the development of diversified 
dispute resolution mechanisms, insurance litiga-
tion related to both traditional insurance policies 
and new types of insurance policies is expected 
to be more properly resolved in the near future.
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in 1903 and is one of the oldest and most 
prestigious legal practices in Cyprus, capable 
of handling complex and challenging cases in 
both the advisory and litigation domains. The 
firm currently employs over 70 staff members, 
around 30 of whom are highly trained and quali-
fied lawyers with various specialisations, such 
as administrative law, banking law, company 
and commercial law (including mergers and ac-
quisitions), competition law, constitutional law, 

the law of defamation, employment law, insur-
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
In Cyprus, insurance disputes are governed by 
a wide range of legislation and procedural rules, 
as well as common law principles.

Statutory Regime
Insurance contracts
As insurance contracts are essentially private 
contracts, the Contract Law (Cap 149) governs 
disputes relating to the interpretation of insur-
ance contracts, breach of contract, etc. Com-
mon law rules are also applicable in insurance 
contract disputes, as insurance policies have 
been widely interpreted and regulated by prac-
tice. EU Directives and related laws on con-
sumer contracts and protection may also apply 
on insurance contract disputes, such as Law 
93(Ι)/1996, which implements Directive 93/13/
EEC on unfair contract terms in Cyprus.

Disputes relating to negligence
Cap 148 governs the regulation of general negli-
gence disputes, including personal injury claims 
and medical negligence, while common law prin-
ciples govern the resolution of tort law cases 
relating to insurance.

Specific legislation
The Cypriot Law on Motor Vehicles (Third Party 
Liability Insurance) (Law 96 (I)/2000) governs 
cases relating to motor accidents, and deals 
with insurance disputes at a contract level as 
well as personal injuries. It generally regulates 
the enforcement of insurance contracts’ terms 
by third parties.

EU Directive 2009/103/EC on motor insurance 
has also been implemented in Law 96(I)/2000. 
Furthermore, Law 96(I)/2000 contains provi-
sions regarding the Motor Insurers’ Fund, which 
is a compensatory body for victims of uninsured 
and unknown drivers. It also deals with insolvent 
insurance companies that have been involved 
in car accidents and accidents that took place 
outside the jurisdiction.

The Law on Compulsory Insurance of Employers 
Liability (Law 174/1989) requires employers to 
conclude insurance contracts regarding liability 
concerning accidents and/or diseases caused in 
the professional environment.

Procedural Regime
Although parties to an insurance contract are 
free to choose the way in which their disputes 
are resolved, in Cyprus such disputes are usually 
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resolved in civil courts, and general civil proce-
dure rules are applicable.

Civil Procedure Rules
In the new Civil Procedures Rules (CPR) that 
were implemented on 1 September 2023 in 
Cyprus, specific provisions deal with the reso-
lution and initiation of insurance claims in District 
Courts, including specific pre-action protocols 
that must be followed. The old Civil Procedure 
Rules continue to govern cases filed before 1 
September 2023, but no specific procedural 
rules on insurance claims can be found in the 
old rules.

Insurance disputes are heard by District Courts 
and on a second level by the Appeal Court. A 
third level of review was established in Cyprus in 
2023, whereby an appeal from the Appeal Court 
is heard by the Supreme Court.

Arbitration
The Arbitration Act (Cap 4) governs domestic 
arbitration proceedings that can take place in 
Cyprus. Parties to an insurance dispute may 
incorporate an arbitration clause in their con-
tract or agree to such dispute resolution method 
after the dispute has arisen. Arbitration is not 
very popular as a dispute resolution method for 
insurance claims in Cyprus and is not widely 
employed to resolve insurance claims.

Financial Ombudsman
Any individual can submit a complaint to the 
Financial Ombudsman against financial busi-
nesses, regarding a dispute of up to EUR170,000 
in value, provided that the following conditions 
are cumulatively met.

•	The complaint must be submitted by a con-
sumer.

•	Before it is submitted to the Financial 
Ombudsman, the complaint is submitted to 
the insurer in writing within 15 months from 
the date the consumer became, or ought to 
have reasonably become, aware of the harm-
ful action/omission of the insurer. The latter 
must acknowledge receipt of the complaint 
(whether it responds to it is only relevant in 
terms of timing).

•	The insurer must have been operating on the 
basis of a lawfully issued licence (or by virtue 
of the freedom of establishment) at the time 
the complaint refers to.

The Financial Ombudsman does not undertake 
the examination of complaints in the following 
circumstances:

•	if the complaint relates to a transaction that 
does not fall under the competences of the 
competent supervisory authorities;

•	if, on the day of their submission, a court of 
the Republic has already issued a decision on 
the same complaint or litigation procedures 
are in progress regarding those complaints;

•	if the complaint is submitted to the Financial 
Ombudsman more than 22 months after the 
consumer became aware, or ought to have 
reasonably become aware, of the harmful 
action/omission; or

•	if the transaction did not result in significant 
loss in the opinion of the Financial Ombuds-
man.

1.2	 Litigation Process and Rules on 
Limitation
The CPR regulate, inter alia, the procedural stag-
es of an insurance dispute in Cyprus, which is 
heard by Civil Courts of first instance. The new 
CPR have introduced the pre-action protocols 
that must be followed before the submission 
of a claim in court. Specific protocols apply to 
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personal injury claims arising out of an accident. 
The purpose of this pre-action requirement is to 
ensure that only necessary and genuine claims 
follow the judicial route through the courts.

The importance of the pre-action procedure is 
that a party may have to pay costs imposed by 
the courts in the following litigation proceedings 
if it fails to comply with the established steps. 
As a result, parties are strongly encouraged to 
pursue settlement discussions before the com-
mencement of an action.

Initiation of a Claim
If the pre-action proceedings are not success-
ful, the claimant may proceed with the filing of a 
claim form exposing the particulars of the claim. 
After the claim form is served on the defend-
ant, the defendant may proceed with the filing 
of a defence and/or a counterclaim against the 
claimant. The claim form must contain all the 
significant facts upon which the claimant relies, 
together with the relevant documentation. Rules 
on proper pleading drafting can be found in the 
CPR.

Stages of Litigation
The CPR govern and determine specifically all 
stages of litigation, as well as any interim pro-
cedure that parties may choose to follow, pend-
ing litigation. Steps such as the disclosure of 
documents, witnesses and a timetable of the 
trial process are mandatory steps that parties 
have to follow. A pre-trial hearing must also be 
held before a Judge by the parties, before the 
actual trial.

The court remains the regulator of the proceed-
ings and actively encourages parties to resolve 
their dispute through negotiation and settlement 
processes, before the commencement of the 
trial.

Rules on Limitation
In Cyprus, insurance disputes have a limitation 
period according to the type of claim that is pur-
sued. In contract claims the limitation period is 
six years, while the limitation period for personal 
injury claims and general negligence disputes is 
three years. The relevant legislation for limitation 
periods is the Law on Limitation of Legal Rights 
of 2012 (Law 66(I)/2012).

1.3	 Alternative Dispute Resolution (ADR)
Although ADR is increasingly encouraged in 
Cyprus, it is not a popular method of resolving 
insurance disputes and courts remain the main 
resolving authority. However, parties are encour-
aged by the courts and now the CPR to conduct 
negotiations, which take place on a “without 
prejudice” basis.

Arbitration
Rules on arbitration are established in Cyprus 
through the specific legislation on domestic arbi-
tration (Cap 4). However, parties do not often 
incorporate such clauses into insurance con-
tracts and do not usually agree to such dispute 
resolution method after a dispute has arisen.

The new CPR also provide specific procedural 
rules on the conduct of both domestic and inter-
national arbitration, as well as rules regarding the 
support and supervision of Civil Courts.

Mediation
Directive 2008/52/EC of the European Parlia-
ment and of the Council of 21 May 2008 on Cer-
tain Aspects of Mediation in Civil and Commer-
cial Matters has introduced mediation in Cyprus 
as a dispute resolution method that can provide 
a cost-effective and quick extrajudicial resolu-
tion of disputes in civil and commercial matters 
through processes tailored to the needs of the 
parties. The Directive has been implemented in 
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Cyprus through the Law Regarding Mediation in 
Civil Disputes 2012 (Law 159(I)/2012), but medi-
ation is not widely used in insurance disputes.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction
Insurance contracts contain jurisdictional claus-
es that are widely upheld by Cypriot courts as a 
representation of parties’ contractual autonomy 
in cases with foreign elements.

Applicable rules on jurisdiction
The applicable rules are:

•	the Brussels Regulation Recast (1215/2012), 
which applies where both parties are domi-
ciled in an EU member state;

•	the Lugano Convention, which is applicable 
where only one party is domiciled in an EU 
member state and the other is domiciled in an 
EEA member state; and

•	common law, which is applicable where the 
defendant is not domiciled in any EU member 
State or EEA member State. (CPR Rules in 
Part 6 contain provisions on Jurisdiction of 
Cypriot Courts).

Both Brussels Recast and the Lugano Conven-
tion contain detailed rules on insurance con-
tracts regarding jurisdiction, in an attempt to 
safeguard the insured as the weaker party.

Cyprus is also a contracting party to the Hague 
Convention on Choice of Court Agreements 
2005, which applies in extraterritorial cases with 
an exclusive jurisdiction agreement between the 
parties. It should be noted that the EU (of which 
Cyprus is a member state) has imposed limita-

tions on the applicability of the Hague Conven-
tion regarding insurance contracts.

Choice of Law
Cypriot courts typically uphold choice of law 
clauses once incorporated into parties’ con-
tracts.

Applicable rules on choice of law
The following rules apply:

•	Regulation (EC) No 593/2008 on the law 
applicable to contractual obligations (Rome 
I), Article 7 of which provides specific rules on 
insurance contracts in an attempt to safe-
guard the insured as the weaker party; and

•	Regulation (EC) No 864/2007 on the law 
applicable to non-contractual obligations 
(Rome II), which may also cover personal 
injury claims and motor claims.

2.2	 Enforcement of Foreign Judgments
Foreign judgments by or against insurers may be 
enforced under the European and international 
rules or under common law rules.

Under European law, foreign judgments of 
other EU member states or EEA states are 
easily enforceable in Cyprus through Brussels 
Recast, the Lugano Convention and the Euro-
pean Enforcement Order Regulation (805/2004). 
Common law rules apply for the recognition 
and enforcement of judgments given in a state 
outside the EU or EEA, but the enforcement of 
such cases is not as easy as within the European 
regime.

In addition, the Convention of 2 July 2019 on the 
Recognition and Enforcement of Foreign Judg-
ments in Civil or Commercial Matters entered 
into force on 1 September 2023 and facilitates 
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the recognition and enforcement of judgments 
between contracting parties.

2.3	 Unique Features of Litigation 
Procedure
Insurance disputes in Cyprus are litigated in an 
adversarial manner, with the courts having an 
active role, both before and after the introduc-
tion of the CPR.

In particular, the new CPR oblige parties to fol-
low pre-action procedures in an attempt to try 
and reach an out-of-court settlement before a 
claim is filed in court. Parties are also required to 
engage in ADR at any stage of the proceedings. 
Failure to pursue either pre-action procedures 
or ADR may result in sanctions in the form of 
costs, which the defaulting party may have to 
pay instantly.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
In Cyprus, arbitration clauses found in commer-
cial insurance and reinsurance contracts are 
enforceable. Having ratified the New York Con-
vention, Cyprus is deemed a pro-enforcement 
jurisdiction, for both for arbitration agreements 
and awards.

The relevant legislation in Cyprus regarding arbi-
tration procedures and enforcement (of both 
agreements and awards) is as follows:

•	the relevant Law for domestic arbitrations is 
Cap 4 (the Arbitration Act), which governs 
arbitrations without a foreign element; and

•	the relevant laws for international arbitra-
tions are the International Arbitration Act (Law 

101/1987) and the Law ratifying the New York 
Convention (Law 84/1979).

Both laws give Cypriot courts the power to stay 
court proceedings upon the application of one 
party if the other party is in breach of an arbitra-
tion clause or agreement, unless the arbitration 
agreement is null and void, inoperative or inca-
pable of being performed.

Both laws also set the necessary requirements 
for the type and form of the arbitration agree-
ments or clauses. Arbitration clauses in Cyprus 
are viewed as separate contracts, as the courts 
follow the separability presumption of an arbitra-
tion clause, so that such clauses can be autono-
mous from the whole contract and, as a result, 
can generally be enforced.

3.2	 The New York Convention
Cyprus has ratified the New York Convention 
with Law 84/1979, so courts in Cyprus operate 
with a pro-enforcement bias, following the pro-
visions of the Convention in the enforcement of 
foreign arbitral awards (and agreements).

Foreign arbitral awards are enforceable in 
Cyprus under the provisions of the Law on 
International Arbitration in Commercial Matters 
(Law 101/1987), which is essentially based on 
the UNCITRAL Model Law on International Com-
mercial Arbitration. It should be noted that the 
2006 amendments to the UNCITRAL Model Law 
have not yet been adopted in Cyprus, although 
procedures to adopt them are currently under-
way.

Article 35 of Law 101/1987, which governs arbi-
tration disputes of an international and com-
mercial nature, provides that “a foreign arbitral 
award shall be recognised as binding” unless 
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there are valid grounds for refusing its recogni-
tion and enforcement.

Basically, and in combination with the New York 
Convention (and Law 84/1979), an applica-
tion filed before the Cyprus courts needs to be 
accompanied by:

•	a duly authenticated original award or a duly 
certified copy thereof;

•	the original arbitration agreement or a duly 
certified copy thereof; and

•	a translation of the above documents into 
Greek by an official or sworn translator, or by 
a diplomatic or consular agent.

Moreover, Section 5 of Law 121(I)/2000 sets out 
that, for recognition, the applicant (which may 
be either the relevant authority or the person in 
favour of which the judgment was issued) files 
an originating summons application on a by 
summons basis, which must be accompanied 
by an affidavit stating all relevant facts.

Under the new CPR, any application for the rec-
ognition and enforcement of arbitral awards is 
submitted in accordance with Form 92. Once the 
form is served, the respondent has to proceed 
with the filing of appearance.

Article 36 of Law 101/1987 sets out the limited 
grounds on which an application for recognition 
and enforcement of an arbitral award may be 
rejected, as follows:

•	the contractual incapacity of the parties or the 
invalidity of the arbitration agreement;

•	the lack of proper notice as to the appoint-
ment of the tribunal or of the arbitral proceed-
ings;

•	the fact that the award deals with a dispute 
that does not fall within the terms of the 

submission to arbitration or goes beyond the 
scope of the submission;

•	the fact that the composition of the arbitral 
tribunal or the arbitral procedure was not in 
accordance with the agreement of the parties;

•	the fact that the award has not yet become 
binding on the parties or has been set aside 
or suspended by the competent court of the 
country in which, or under the law of which, 
the arbitration took place;

•	the fact that the subject matter of the dispute 
is not capable of settlement by arbitration 
under the laws of Cyprus; and

•	the fact that the recognition and enforcement 
of the award would contradict the public 
policy of Cyprus.

Moreover, the respondent may object to the 
summons on the grounds that the Cyprus courts 
lack jurisdiction, or if the award or judgment has 
been satisfied.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration is not a common form of resolving 
insurance disputes in Cyprus, although certain 
insurance disputes are resolved by arbitration, 
such as disputes relating to reinsurance matters.

As mentioned in 3.1 Enforcement of Arbitra-
tion Provisions in Commercial Contracts, the 
relevant law for domestic arbitrations is the Arbi-
tration Act (Cap 4), which governs arbitrations 
without a foreign element. For international arbi-
trations, the relevant laws are the International 
Arbitration Act (Law 101/1987) and the Law rati-
fying the New York Convention (Law 84/1979).

Arbitration is a private method of resolving dis-
putes, as confidentiality is one of the privileges 
of this dispute resolution method. It should also 
be noted that neither of the above laws con-
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tain provisions regarding the possible appeal of 
awards regarding their substance. Awards can 
be set aside on the application of one of the par-
ties only for the exclusive reasons stipulated in 
the above-mentioned laws.

4. Coverage Disputes

4.1	 Implied Terms
Insurance contracts are private commercial con-
tracts that are not individually negotiated. As 
such, implied terms regarding consumer protec-
tion and unfair contract terms apply regarding 
insurance contracts as well, by operation of the 
Law on Unfair Contract Terms (Law 93 (I)/1996).

Law 93(I)/1996 implements Directive 93/13 on 
unfair terms in consumer contracts, which sets 
out the context in which a contract term can be 
deemed unfair and all the necessary steps that 
member states should take to ensure effective 
protection of consumers regarding the conclu-
sion of, inter alia, insurance contracts.

The terms of insurance contracts must comply 
with the requirement of good faith. Article 3 of 
the Directive specifies that “A contractual term 
which has not been individually negotiated shall 
be regarded as unfair if, contrary to the require-
ment of good faith, it causes a significant imbal-
ance in the parties’ rights and obligations aris-
ing under the contract, to the detriment of the 
consumer”.

4.2	 Rights of Insurers
In order to safeguard the risks deriving from a 
certain insurance policy, insurers have the right 
to request the following non-exhaustive list of 
documentation and/or proof from proposed 
insureds prior to the inception of an insurance 
policy.

•	Regarding property insurance, they may 
request a property inspection and a valuation 
of both the property and the equipment.

•	Regarding life insurance, they may request 
thorough medical documentation as well as 
medical history, examination results and pos-
sibly medical reports.

•	Generally, the completion of a specific ques-
tionnaire in which the insured should disclose 
all the correct and true facts and every mate-
rial circumstance, in line with the principle 
of utmost good faith, without omitting any 
significant fact that is directly relevant to the 
insurance contract.

•	In addition, insureds are required to disclaim 
that all the provided information in their appli-
cation and/or proposal form are the true and 
correct facts, which will form the basis of the 
insurance contract/policy. If any of the infor-
mation provided by the insured is not factual-
ly correct and/or true, the insurer reserves the 
right to dismiss any potential claim made by 
the insured even while the insurance contract 
is still in force, as well as the right to render 
the insurance contract void ab initio.

4.3	 Significant Trends in Policy Coverage 
Disputes
In the past 12 months, the significant trend in 
policy coverage disputes in Cyprus has been the 
rise of inflation, due to the economic implica-
tions of the COVID-19 pandemic and the war in 
Ukraine, causing the underinsurance of insureds. 
As a result, the compensation amounts have 
decreased significantly, causing a vast number 
of disputes in Cyprus.

In addition, the possibility of COVID-19 was not 
covered in any insurance contract before it actu-
ally happened. As a result, insurance compa-
nies were faced with an unexpected number of 
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claims relating to business interruption, as well 
as the inability to cover employees’ salaries.

4.4	 Resolution of Insurance Coverage 
Disputes
In Cyprus, insurance coverage disputes are usu-
ally resolved through court processes and litiga-
tion. The vast majority of disputes are resolved 
in an out-of-court settlement, now following the 
assisting procedure of the new CPR and the pre-
action protocols that must be followed by the 
parties.

Arbitration and ADR in general are not popu-
lar methods for resolving insurance disputes, 
although reinsurance contracts frequently 
involve arbitration clauses, which are enforce-
able.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
The position for the resolution of a dispute 
involving consumers is no different from any 
other insurance coverage dispute, and litigation 
through court is the main method of resolving 
such disputes.

However, disputes involving consumers may be 
resolved by submitting a complaint to the Finan-
cial Ombudsman against financial businesses, 
regarding a dispute of up to EUR170,000 in val-
ue; see 1.1 Statutory and Procedural Regime 
(Financial Ombudsman) for more detail.

4.6	 Third-Party Enforcement of 
Insurance Contracts
The specific circumstances in which a third par-
ty can enforce an insurance contract or sue an 
insurer in connection with an insurance contract 
are as follows:

•	in cases of motor accidents on the basis of 
Law 96(I)/2000, a third party can initiate an 
action against the insurer;

•	in cases of accidents caused on a construc-
tion site, the injured may sue the insurer of 
both the main contractor and the subcontrac-
tor; and

•	in cases where the insured is insolvent, Law 
174/1989 gives third parties the right to initi-
ate proceedings against the insurer.

4.7	 The Concept of Bad Faith
The concept of bad faith is not found in any leg-
islation in Cyprus.

However, Law 93(I)/1996 on unfair terms in con-
sumer contracts implements Directive 93/13 
on unfair terms in consumer contracts, which 
introduces the concept of good faith that has 
essentially been interpreted by the European 
and Cypriot courts.

4.8	 Penalties for Late Payment of Claims
No penalties for late claims payment are imposed 
by legislation in Cyprus, although insurers must 
meet a reasonable timeframe in paying a justifi-
able claim.

4.9	 Representations Made by Brokers
According to Contract Law, Cap 149, Article 186, 
an insured is bound by representations made by 
its broker, unless the broker has acted ultra vires. 
The relevant provisions of contract law regarding 
agency can be found in Section XIII of Cap 149.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
In Cyprus it is not common to delegate claims to 
an external company handling authority arrange-
ments, nor is it common to outsource under-
writing matters. Usually, insurance companies 
have internal departments dealing with under-
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writing issues. If an insurance company has to 
outsource matters, strict criteria are imposed by 
the Insurance Regulator and there are specific 
guidelines for such exercise.

In rare cases in which claims are handled exter-
nally, it is not common for such arrangements to 
give rise to litigation.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Insurers usually fund many areas of liability 
claims for the defence of insureds, including:

•	motor accidents and personal injury claims;
•	professional indemnity claims;
•	public liability claims;
•	claims brought by third parties; and
•	employers’ liability claims.

5.2	 Likely Changes in the Future
Insurers’ defence funding for their insureds 
regarding liability claims is unlikely to change 
in the future, since defence costs form part of 
insurance policies.

5.3	 Trends in the Cost or Complexity of 
Litigation
The new CPR have introduced new, more com-
prehensive procedures regarding insurance 
claims in the form of specific pre-action proto-
cols that must be followed. These procedures 
are accompanied by possible sanctions in the 
form of costs, which may be imposed if one of 
the parties to the litigation fails to comply with 
them once the action has been commenced. 
The reason for this new function of the CPR is 
to reduce litigation and to encourage parties to 
reach an out-of-court settlement.

This new development has had a huge impact on 
the reduction of litigation costs. However, insur-
ance companies tend to request the involvement 
of external lawyers in handling insurance claims 
at an earlier stage, before the commencement 
of an action.

5.4	 Protection Against Costs Risks
Protection against costs risks is not a standard 
insurance policy in Cyprus. It is an independent 
field of insurance that usually applies to profes-
sionals, in order for them to be covered in case 
an action is commenced against them. Such 
product usually forms an extension in the policy 
cover, and a separate sum is used to cover such 
claims and actions.

Notably, this product is requested to be bought 
by claimants in professional indemnity policies 
(medical, legal, architectural, and directors’ and 
officers’ liability).

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Insurers can recover sums from third parties in 
the form of subrogation. This principle has its 
foundation in common law and it constitutes a 
standard clause in insurance contracts.

On the basis of the right of subrogation, in case 
of a loss caused by a third party to their insured, 
insurers satisfy the claim of their insured and can 
subsequently pursue an action in the name of 
the insured to recover some or all of the sum of 
money they have already paid.

Subrogation applies to all insurance contracts 
that are contracts of indemnity, such as fire 
insurance, vehicle insurance, loss of profits 
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insurance, property insurance and liability insur-
ance. However, it does not apply to life insurance 
nor prima facie, to personal accident insurance.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
Subrogation is a principle arising out of common 
law and forms part of the insurance contract as a 
standard clause. Such claims are pursued in the 
name of the insured and concern the recovery of 
the whole and/or part of the sums already paid 
to the insured as a result of the loss incurred.

However, in Cyprus the right of subrogation con-
cerning the Motor Insurance Fund is set out in 
detail in the Law on Motor Vehicles (Third Party 
Liability Insurance) (Law 96 (I)/2000), Article 30 
of which states that the Motor Insurers’ Fund has 
the right to pursue an action in the name of the 
person who has provided compensation.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The COVID-19 pandemic has been an unprece-
dented experience, raising multiple challenges in 
the insurance sector. Insurance companies were 
faced with an unexpected number of claims 
relating to business interruption as well as an 
inability to cover employees’ salaries as a result 
of the pandemic. Insurance-related claims and 
lawsuits are and will, therefore, increase due to 
the consequences of the pandemic.

The COVID-19 crisis has also resulted in a sig-
nificant increase in cyber risks but also in an 
opportunity for the insurance sector, due to 
cyber underwriting policies with the appropriate 
risk management.

7.2	 Forecast for the Next 12 Months
It is possible that the consequences of COV-
ID-19 will continue to affect the insurance sector 
in the ways noted in 7.1 Type and Amount of 
Litigation, although the implementation of new 
clauses in insurance contracts covering busi-
ness interruption and pandemic loss clauses in 
general is likely to lead to a decline in insurance 
claims.

7.3	 Coverage Issues and Test Cases
The factors mentioned in 7.1 Type and Amount 
of Litigation have rendered necessary the inclu-
sion of business interruption clauses in insur-
ance contracts, which in turn will result in the 
need to interpret those clauses in line with the 
new realities and effects of the COVID-19 pan-
demic.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The factors mentioned in 7.1 Type and Amount 
of Litigation have affected the scope of insur-
ance cover and influenced the appetite for risk, 
as it has become imperative for new clauses to 
be included in insurance contracts related to the 
effects of the pandemic, alongside evolving new 
factors such as cybersecurity and ESG.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
ESG factors affect insurance companies in their 
non-financial risks and opportunities.

In reference to the effects of insurance risks on 
underwriting, underwriters have had to imple-
ment ESG aspects into their risk assessment 
analysis, resulting in the creation of a more 
thorough risk assessment. These factors have 
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impacted the underwriting sector regarding not 
only motor insurance but also property insur-
ance, from an early stage of the conclusion of 
the insurance contract.

Regarding the effect of ESG factors in litigating 
insurance risks, it appears that the result of lower 
coverage and/or discounts on insurance policies 
will have an impact on the number of claims end-
ing in court. In addition, due to climate change, 
insurance policies covering property damage 
for certain areas that are rendered to be more 
dangerous than others will result, most probably, 
in an increase in litigation, since premiums will 
need to differentiate to a higher level. In imple-
menting ESG factors, directors’ and officers’ 
liability claims could also increase in cases of 
poor governance.

On the other hand, improvements in the health 
and safety of workplaces could reduce the num-
ber of accidents and related claims.

8.2	 Data Protection Laws
The Data Protection Law (Law 125(I)/2018) was 
adopted for the effective implementation of cer-
tain provisions of Regulation (EU) 2016/679 of 
the European Parliament and of the Council of 
27 April 2016 on the protection of natural per-
sons with regard to the processing of personal 
data and on the free movement of such data, 
and has impacted the underwriting and litigating 
of insurance risks.

Underwriting risks have been affected in the 
sense of thorough assessment procedures, 
as the implementation of the EU Directive 
has resulted in more restricted data process-
ing within insurance companies and between 
them. In addition, many insurance companies 
need to employ external reinsurers and certain 
personnel for underwriting purposes. Investiga-

tions concerning insurance disputes have also 
been impacted, since Data Protection Laws per-
mit only strictly necessary data to be collected 
and requested. As a consequence, litigation on 
insurance claims has become more difficult and 
unpredictable regarding the evidence that par-
ties can provide throughout the trial.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Insurance Coverage
One of the most significant legislative develop-
ments regarding insurance coverage has been 
the compulsory insurance of medical profes-
sionals and medical service providers who have 
entered the General Health System in Cyprus. As 
a consequence, the number of policies as well 
as possible litigation claims will increase in the 
coming years.

Interestingly, this will also affect the claims that 
insurers will fund the defence of, as litigation 
claims will rise.

Insurance Litigation
The new CPR set out specific provisions that 
govern the resolution and initiation of insurance 
claims in District Courts, including specific pre-
action procedures that must be followed.

If these pre-action protocols are not followed by 
parties, the court reserves the right – once an 
action has been commenced – to impose sanc-
tions on the defaulting party, in the form of costs 
that will have to be paid as soon as they are 
imposed.
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Another form of sanction that courts may impose 
is the reduction of interest in the awarded sum 
of damages or to order that no interest will be 
awarded at all. The court may also order the stay 
of the proceedings if it rules there is a “lack of 
compliance with both the letter and the spirit of 
the pre-action Protocol”.

Another major development introduced by the 
new CPR is the parties’ obligation to disclose 
all the relevant documentation to their claim at 
a very early stage, and to provide the other side 
with the proof upon which they will base their 
claim if an action is commenced later on.

Proposed Legislation on Artificial Intelligence
The proposal for a Directive on adapting non-
contractual civil liability rules to artificial intel-
ligence (AI) is under discussion. Cyprus will 
eventually have to implement the Directive into 
national law.

The Directive’s main goal is to improve the func-
tioning of the internal market by laying down uni-
form requirements for certain aspects of non-
contractual civil liability for damage caused with 
the involvement of AI systems. The Directive rec-
ognises that the choice of suitable legal tools is 

limited, given the nature of the burden of proof 
and the specific characteristics of AI that pose a 
problem for existing liability rules. In this respect, 
this Directive eases the burden of proof in a very 
targeted and proportionate manner through the 
use of disclosure and rebuttable presumptions. 
For those seeking compensation for damage, it 
establishes a possibility to obtain information on 
high-risk AI systems to be recorded/document-
ed pursuant to the AI Act. In addition to this, the 
rebuttable presumptions will give those seeking 
compensation for damage caused by AI systems 
a more reasonable burden of proof and a chance 
to succeed with justified liability claims.

As it concerns non-contractual civil liability cas-
es, the Directive will have a possible impact on 
insurance claims and litigation involving an ele-
ment of AI. For example, the Directive may apply 
to cases where a suit is commenced against the 
manufacturer for a defective AI feature, based 
on Directive 85/374/ECC regarding liability for 
defective products.

An additional consequence of the AI Directive 
would be that insurance companies may con-
sider the coverage of disputes relating to AI in 
insurance contracts in the future.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
The insurance sector in India is regulated by 
the Insurance Regulatory and Developmental 
Authority of India (IRDAI), and there are, in addi-
tion, several consumer-centric regulations set-
ting out various practice directions and guide-
lines to be followed by insurers, reinsurers and 
insurance intermediaries.

The IRDAI can investigate, either on its own 
motion or following a complaint or any other 
information received from policyholders/third 
parties, any alleged breach by insurers, reinsur-
ers or insurance intermediaries, and the punish-
ment can include a monetary penalty of up to 
INR10 million (approximately USD123,000) for 
each breach, resulting directions and/or cancel-
lation of the relevant registration.

Apart from supervisory proceedings before the 
IRDAI and proceedings before any other regula-
tors, such as the Securities and Exchange Board 
of India (SEBI), the Competition Commission of 
India (CCI) or the Central Consumer Protection 
Authority (CCPA), insurance and reinsurance 

disputes are generally adjudicated in the follow-
ing forums.

•	Arbitral tribunal – Most commercial general 
insurance contracts typically used to have a 
standard arbitration clause where any dispute 
on quantum – liability already having been 
admitted – could be referred to arbitration. 
This position has now changed on account 
of IRDAI’s circular dated 27 October 2023 by 
virtue of which the insured and insurer are 
at liberty to enter into a separate arbitration 
agreement. See 3.1 Enforcement of Arbitra-
tion Provisions in Commercial Contracts for 
a detailed discussion on this circular.

•	Civil courts – Retail general insurance con-
tracts, life insurance and health insurance 
contracts usually contain a jurisdiction clause 
in favour of the courts. For commercial gen-
eral insurance contracts with an arbitration 
clause, insureds can approach a civil court 
when the dispute falls outside the scope of 
the arbitration clause.

•	Consumer forums – Insureds can approach 
consumer forums with the relevant monetary 
and territorial (if applicable) jurisdiction. The 
right to approach a consumer forum is an 
independent option/remedy which cannot 
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be curtailed even by an existing arbitration 
clause.

1.2	 Litigation Process and Rules on 
Limitation
Litigation Process
An insured may, depending on the underlying 
facts, raise a dispute before an arbitral tribu-
nal, an appropriate civil/commercial court or a 
consumer forum. See 1.3 Alternative Dispute 
Resolution (ADR) for a discussion on arbitration.

Disputes before a civil/commercial court
The Commercial Courts Act 2015 (the “CCA 
2015”) prescribed the constitution of commercial 
courts for adjudicating commercial disputes of 
a specified value. The commercial courts have 
been set up at the district level as well as at the 
High Court level with the objective of having a 
more streamlined process for speedier adjudica-
tion of commercial disputes. It is mandatory to 
undergo a pre-mediation exercise before filing a 
commercial suit.

These courts are, effectively, civil courts with a 
specific mandate to hear only commercial mat-
ters. Insurance and reinsurance have been clas-
sified as “commercial disputes” under the CCA 
2015. The pecuniary threshold for a dispute to 
be classified as “commercial” is INR300,000 
(approximately USD3,575).

The commercial courts are governed by the 
Code of Civil Procedure 1908 (CPC) and the 
CCA 2015. If there is a conflict between the two, 
the CCA 2015 will generally prevail.

Civil courts in India are divided into district 
courts, high courts and the Supreme Court, in 
ascending order of hierarchy. There are approxi-
mately 688 district courts, 25 high courts and 

the Supreme Court, which is the highest court 
of law in India.

Out of the 25 high courts in India, the high 
courts at Calcutta, Bombay, Madras, Delhi and 
Himachal Pradesh have original jurisdiction to 
decide matters, including commercial matters, 
where the quantum of dispute is higher than an 
ascertained pecuniary value and, in relation to 
Calcutta and Madras, within a designated ter-
ritorial limit from the High Court. Disputes below 
the prescribed monetary value would go to the 
commercial court with appropriate territorial 
jurisdiction at the district level or an ordinary civil 
court where the value is lower than INR300,000 
(approximately USD3,575).

In all other cases, commercial courts at the dis-
trict level with the necessary territorial jurisdic-
tion can hear insurance/reinsurance disputes 
which are valued at INR300,000 (approximately 
USD3,575) and above. The hierarchy and desig-
nations of commercial/civil courts at the district 
level may be different across states in India.

Disputes before a consumer forum
The consumer commissions have a three-tier 
hierarchy, with District Commissions at the 
lowest rung, followed by a State Commission 
(for every state) and a National Commission 
at the apex level. District Commissions have 
the jurisdiction to deal with complaints arising 
out of contracts for services or goods involv-
ing allegations of “deficiency in service”, where 
the consideration does not exceed INR5 million 
(approximately USD60,000). For the State Com-
mission, the threshold is over INR5 million up 
to INR20 million (approximately USD240,000), 
whereas the National Commission can take up 
original complaints where the consideration is 
above INR20 million. The District Commission 
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and the State Commission must also have the 
necessary territorial jurisdiction.

Rules on Limitation
Limitation periods are generally governed by the 
Limitation Act 1963 (the “Limitation Act”), save 
for the limitation period to approach a consumer 
forum which is prescribed under the Consumer 
Protection Act 2019 (the “Consumer Act 2019”).

According to Schedule 55 of the Limitation Act, 
the limitation period of three years is calculated 
either from:

•	the date of the occurrence causing the loss; 
or

•	the date of denial of the claim under the 
policy.

Under the Consumer Act 2019, the limitation 
period is two years instead of three years.

Some insurance contracts specify timelines to 
report claims and others require the reporting 
to be “as soon as reasonably practicable”, both 
forms of which are typically expressed as condi-
tions precedent to the insurer’s liability. There-
fore, the court may refuse to impose liability 
on account of a delay in notification of a claim, 
even if some portion of the limitation period still 
remains available to the insured.

In situations where a loss has been notified to 
the insurer, and the claim has been rejected or 
the policy is avoided, the limitation period of 
three years will commence from the date of com-
munication of such denial.

1.3	 Alternative Dispute Resolution (ADR)
Mediation
Mediation, conciliation and arbitration are rec-
ognised as ADR mechanisms. High courts and 

district courts generally have mediation cells and 
mediation has particularly gained traction fol-
lowing the introduction of the CCA 2015, which 
makes mediation a prerequisite to bringing a 
suit.

The Mediation Act 2023 (the “Mediation Act”) 
was enacted to encourage institutional media-
tion for dispute resolution in India. While the 
Mediation Act was given assent by the President 
of India on 14 September 2023, only a few provi-
sions have been notified at the date of writing.

Arbitration
On the adjudicatory front, arbitration is preferred 
for commercial disputes and most commercial 
contracts have an arbitration clause. The Arbitra-
tion and Conciliation Act 1996 (the “Arbitration 
Act”) has been amended over the years with the 
aim of making arbitration a more effective and 
attractive alternative to court proceedings.

There are set timelines for completing domestic 
arbitrations, while in international commercial 
arbitrations there are guidelines/best practices 
in relation to timelines.

There is also an option for “fast track” arbitra-
tion, where an award may be passed within six 
months if the requirements are met.

Settlement Outside Courts
Independently, where a court is of the view that 
there are elements of settlement that may be 
acceptable to parties before it, it may formulate 
the possible terms of settlement, take the view 
of the parties and refer the parties to either:

•	arbitration;
•	conciliation;
•	judicial settlement, including settlement 

through Lok Adalat or
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•	mediation.

This power is derived from Section 89 of the 
CPC.

Such reference will require the consent of the 
parties where such consent/agreement is other-
wise required under law, for instance in the case 
of arbitration.

Insurance-Specific ADR
Specifically for insurance disputes, the gov-
ernment of India has created the Insurance 
Ombudsman Scheme, which enables individual 
policyholders to settle their complaints out of 
court in a cost-effective and efficacious man-
ner. An aggrieved policyholder can approach 
the Insurance Ombudsman provided their claim 
value is under INR3 million (approximately 
USD36,000).

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Retail general insurance, life insurance and 
health insurance contracts usually contain a 
jurisdiction clause in favour of the courts. Typi-
cally, standardised arbitration clauses were 
mostly found in commercial general insurance 
contracts where any dispute on quantum, liabil-
ity having been admitted, could be referred to 
arbitration. This position has now changed on 
account of IRDAI’s circular dated 27 October 
2023, by virtue of which the insured and insurer 
are at liberty to enter into a separate arbitration 
agreement. See 3.1 Enforcement of Arbitra-
tion Provisions in Commercial Contracts for a 
detailed discussion on this circular.

2.2	 Enforcement of Foreign Judgments
The enforcement and recognition of foreign 
judgments and decrees in India are governed 
by, inter alia, Section 44-A and relevant orders of 
the CPC. Only a foreign judgment of a superior 
court of a reciprocating territory, as notified by 
the government of India, can be enforced before 
the appropriate court in India.

In this regard, the Indian government has noti-
fied several reciprocating jurisdictions, including 
Bangladesh, the Colony of Aden, the Colony of 
Fiji, Hong Kong SAR, the Republic of Singapore, 
the Federation of Malaysia, Myanmar, New Zea-
land and the Cook Islands, the Trust Territories 
of Western Samoa, Papua New Guinea, Trinidad 
and Tobago, the Sultanate of Oman, the UAE 
and the UK.

2.3	 Unique Features of Litigation 
Procedure
Case Load
In India there are about 11,046,037 civil cases 
pending before various district and lower courts, 
about 4,354,682 before the high courts and 
80,221 before the Supreme Court.

These statistics may not provide a completely 
accurate current position given that several of 
these matters may not even be in a position to 
be heard on account of the parties’ non-com-
pliance.

Nonetheless, it is generally accepted that the 
disposal rate of individual judges and courts is 
on the higher side.

Court proceedings in India can often be time-
consuming and potentially expensive. The estab-
lishment of commercial divisions has somewhat 
reduced the length of time, but the process is 
still lengthy and potentially expensive.
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Domestic arbitrations have specified timelines 
for completion. According to Section 29A of 
the Arbitration Act, arbitration proceedings are 
required to be completed within 12 months from 
the date of completion of pleadings (a maximum 
period of six months for completing pleadings). 
Parties may, by mutual agreement, extend the 
12-month period by another six months. Any fur-
ther extension can only be granted by a court 
upon an application by a party.

There are no specific mandatory timelines for 
concluding an international commercial arbitra-
tion (arbitration seated in India with one non-
Indian party), but Section 29A of the Arbitration 
Act states that the tribunal will endeavour to 
conclude such proceedings within 12 months 
from the completion of pleadings.

Arbitration-related court proceedings are gener-
ally disposed of relatively expeditiously.

There are limited grounds to challenge a purely 
domestic arbitral award. The grounds available 
for challenging an award arising out of an inter-
national commercial arbitration are further lim-
ited, as the ground of “patent illegality” is not 
available.

Costs of Proceedings
Courts in India refrain from awarding actual 
costs, and if costs are awarded in court pro-
ceedings, they are nominal.

In arbitration proceedings, Section 31A of the 
Arbitration Act gives the discretion to the arbitral 
tribunal to award costs to a party. The Arbitra-
tion Act defines costs as fees and expenses of 
the arbitral tribunal and lawyers, administrative 
fees and any other expenses incurred in con-
nection with the arbitration proceedings. The 

costs awarded are typically “reasonable costs” 
as opposed to actual costs.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Indian courts generally strictly enforce arbitration 
clauses. This position also holds true for insur-
ance and reinsurance contracts.

The seven-judge bench of the Supreme Court in 
its recent landmark decision in the case of In Re 
Interplay Between Arbitration Agreements under 
the Arbitration and Conciliation Act 1996 and 
the Indian Stamp Act 1899 2023 SCC OnLine 
SC 1666 overruled the earlier five-judge bench 
decision of NN Global Mercantile Pvt Ltd v Indo 
Unique Flame Ltd 2023 SCC Online SC 495 and 
held that an unstamped instrument containing 
an arbitration clause is valid and enforceable in 
law. The Supreme Court has also held that an 
arbitration agreement is a separate contract, and 
the invalidity of the underlying instrument does 
not render the arbitration agreement void. On 27 
October 2023, he IRDAI issued a circular direct-
ing that all policies issued under the commercial 
lines of business shall have a mandatory arbitra-
tion clause, which stipulates that “the parties to 
the contract may mutually agree and enter into 
a separate Arbitration Agreement to settle any 
and all disputes in relation to this policy”. In case 
parties mutually agree on an arbitration agree-
ment, then the arbitration proceedings will be 
conducted as per the provisions of the Arbitra-
tion Act. The circular has further deleted arbi-
tration clauses from all polices under the retail 
lines of business prospectively. For the existing 
retail policies, the existing arbitration clause shall 
remain valid until the term of the policy expires 
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unless a policyholder specifically requests the 
insurer to replace it with the clause mandated 
by the IRDAI. This also applies to all existing 
policies issued under the commercial lines of 
business.

A two-judge bench of the Supreme Court in 
another recent landmark decision in the case of 
Bombay Slum Redevelopment Corporation Pri-
vate Limited v Samir Narain Bhojwan 2024 SCC 
OnLine SC 1656 held that the jurisdiction of a 
court while dealing with an appeal against an 
order which dealt with a challenge to an arbitral 
award, is limited to the restrictions provided in 
the Arbitration Act. The court is restricted from 
undertaking an independent assessment of the 
merits of the award and only has to determine 
if the award is within the scope of Section 34 of 
the Arbitration Act.

3.2	 The New York Convention
India is subject to the New York Convention as 
well as the Geneva Convention. Enforcement of 
an arbitral award rendered in a recognised juris-
diction is governed by Part II of the Arbitration 
Act.

The party applying for enforcement of a foreign 
award is required to produce, as evidence, the 
following:

•	the original award or a duly authenticated 
copy of the award;

•	the original arbitration agreement or a duly 
certified copy of the same; and

•	such other evidence as is necessary to prove 
that it is a foreign award.

Refusal to Enforce a Foreign Award
Enforcement of a foreign award may be refused 
on any of the following grounds (among others):

•	a party to the arbitration is under some 
incapacity or the arbitration agreement is not 
valid under the law to which the parties have 
subjected it or under the law of the country 
where the award was made;

•	no proper notice of the appointment of an 
arbitrator or of the arbitration proceedings 
was served, or a party was otherwise unable 
to present its case;

•	the arbitral award is beyond the scope of the 
arbitration agreement;

•	the composition of the arbitral tribunal was 
not in accordance with the parties’ agreement 
or the law of the country where the arbitration 
took place;

•	the award has not yet become binding on the 
parties, or has been set aside or suspended 
at the seat of the arbitration;

•	the subject matter of the arbitration is not 
arbitrable under the law of India; and

•	the enforcement of the award would be con-
trary to the public policy of India.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Most commercial general insurance contracts 
typically have a standard arbitration clause 
where any dispute on quantum, liability hav-
ing been admitted, can be referred to arbitra-
tion. Under such limited arbitration clauses, the 
insured would be precluded from arbitrating dis-
putes where the claim has been rejected in its 
entirety as not being covered under the policy 
or the policy has been repudiated. However, 
the insured may also choose to approach the 
consumer forum (if applicable), which is a sum-
mary procedure, or the relevant civil/commercial 
court.

The Supreme Court has recently settled the 
question of whether corporate insureds can be 
considered as “consumers” under the Consumer 
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Protection Act 1986 (the “Consumer Act 1986”). 
The Supreme Court in the case of National Insur-
ance Co Ltd v Harsolia Motors (2023) 8 SCC 
362 has held that since insurance contracts are 
contracts of indemnity there exists no element 
of profit generation and therefore insurance dis-
putes come within the purview of the Consumer 
Act 1986.

Applicable Rules
The arbitration clauses must be standardised 
and the arbitration is governed by the provisions 
of the Arbitration Act, including in relation to the 
procedural rules for conducting the arbitration. 
That being said, an arbitrator/arbitral tribunal, 
with the consent of the parties, may adopt its 
own procedural rules for conducting the pro-
ceedings as long as such rules are not in contra-
vention of any non-derogable provisions of the 
Arbitration Act. The Arbitration Act is based on 
the principles of party autonomy, and the power 
to determine procedural rules governing the 
arbitration proceedings is enshrined in Section 
19 of the Arbitration Act.

Challenge to an Award
Section 34 of the Arbitration Act provides a party 
with a right to approach a court to set aside an 
arbitral award. A court hearing a challenge of an 
award does not sit as a first appellate court over 
the decisions of an arbitral tribunal, and there-
fore, it cannot re-examine the evidence/merits 
to arrive at a different possible conclusion or 
finding.

The court’s scope of interference is limited to the 
grounds laid out in Section 34, which includes 
incapacity of a party to enter into arbitration, 
improper notice of arbitration, ultra vires jurisdic-
tion, invalid composition of the arbitral tribunal, a 
conflict with the public policy of India, and pat-
ent illegality appearing on the face of the award. 

Also, by way of the amendment to the Arbitra-
tion Act in 2015, the scope of “public policy” 
has been narrowed down to include only those 
instances where:

•	the making of the award is fraudulent or cor-
rupt;

•	the award is in contravention of the funda-
mental policy of Indian law; or

•	the award is in conflict with the most basic 
notions of morality or justice.

The scope of interference is further restricted 
where an arbitral award has been passed in an 
international commercial arbitration, in which 
case the ground of “patent illegality”, which 
includes perversity, is not available.

An application for setting aside an award must 
be made before the expiry of three months from 
the date on which the award was received by 
the party concerned. The courts can entertain 
the application beyond three months, but within 
30 days, if the party concerned is able to dem-
onstrate sufficient cause.

The order by the court under Section 34 of the 
Arbitration Act can be appealed, under Section 
37, to the court with the necessary jurisdiction to 
hear appeals from the court in question. There is 
no statutory right to appeal from an order passed 
under Section 37. However, a party may prefer 
a special leave petition, under Article 136 of the 
Constitution of India to the Supreme Court. It is 
at the discretion of the Supreme Court to enter-
tain such a petition, which it does sparingly.
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4. Coverage Disputes

4.1	 Implied Terms
Under Indian law, there are a number of terms 
that are implied into a contract of insurance. For 
instance, even though a policy may not express-
ly say so, all contracts of insurance are of utmost 
good faith and insurers are entitled to a fair pres-
entation of the risk before its inception. The duty 
of utmost good faith places an obligation on the 
insured to voluntarily disclose all material facts 
relevant to the risk being insured. If there has 
been a misrepresentation or non-disclosure of a 
material fact, then an insurer can avoid the policy 
from its inception.

Another implied term is the right of subrogation, 
for which there is also statutory and judicial rec-
ognition. While there may not be a need for a 
separate contractual clause to trigger it, in prac-
tice, policies do contain subrogation clauses.

4.2	 Rights of Insurers
Insurers are entitled to a fair presentation of the 
risk before a policy’s inception and this entitle-
ment is derived from the fundamental principle 
of insurance law that utmost good faith must be 
observed by the contracting parties. This forbids 
the insured from concealing what they privately 
know, with a view to drawing the insurer into a 
bargain based on their ignorance of that fact. 
Insurers can avoid the policy if there is fraud, 
misrepresentation or non-disclosure by the 
insured prior to the inception of the policy.

4.3	 Significant Trends in Policy Coverage 
Disputes
In the past year, the courts have addressed a 
significant number of insurance-related issues, 
particularly in relation to interpretation of insur-
ance policies, disclosure of material facts, and 
repudiation of claims by insurers on grounds of 

non-production of documents. There has been 
a trend towards stricter interpretation of terms 
and conditions of policies. The Supreme Court 
has held that the terms of an insurance policy 
should be strictly construed, without altering the 
nature of the contract, as it may adversely affect 
the interest of the parties.

In terms of disclosure requirements for health 
insurance policies, the Supreme Court has held 
that if any query or column in a proposal form is 
left blank, then the insurer should ask the insured 
to complete it.

On the issue of overlapping insurance policies, 
the Supreme Court has held that a contract of 
insurance is one of indemnity. Double insurance 
is when an insured is indemnified by two or more 
insurers for the same risk. In instances where the 
insured has been fully indemnified for the loss by 
one insurer, the second insurer can decline the 
claim regarding the same incident.

4.4	 Resolution of Insurance Coverage 
Disputes
Insureds in India can:

•	resort to the dispute resolution mechanism 
set out in the policy document (usually arbi-
tration in the context of commercial general 
insurance contracts);

•	approach the internal grievance redressal 
mechanism of the insurer, the grievance cell 
of the IRDAI or the insurance ombudsman 
under the Redress of Public Grievance Rules 
1998 (depending on the nature of the griev-
ance); or

•	initiate formal legal proceedings against 
the insurer before the consumer protection 
forums or the Indian civil courts.
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Reinsurance contracts are also contracts of 
insurance and, therefore, the position on these 
is the same. In fact, the CCA 2015 defines a 
commercial dispute as including both insurance 
and reinsurance over the value of INR300,000 
(approximately USD3,575).

4.5	 Position If Insured Party Is Viewed as 
a Consumer
By operation of law, an insured can approach 
a consumer forum, inter alia, in relation to any 
claim against an insurer in India. This forum can 
be approached independently of any right that 
the insured may have under the policy terms, 
including its right to initiate arbitration proceed-
ings.

The consumer courts follow a summary proce-
dure, which does not usually involve detailed 
evidence or cross-examination of witnesses. 
The fee for filing a complaint before a consumer 
forum is also nominal, as opposed to before a 
civil court, where the fee is ordinarily determined 
based on the claim amount.

4.6	 Third-Party Enforcement of 
Insurance Contracts
There is no equivalent law in India of the UK Third 
Parties (Rights Against Insurers) Act 2010. As a 
general rule, Indian law recognises the principle 
of privity of contract and consequently, a third 
party may not be able to bring a direct action or 
claim against an insurer.

That being said, it is common practice for third 
parties to name the defendant’s insurer in motor 
accident-related proceedings. The Motor Vehi-
cles Act 1988 (MVA) provides that the rights of 
an insured under a policy are transferred to a 
third party claiming against the insured in the 
event of the insured’s insolvency. The MVA 
empowers the Motor Claims Tribunal to seek 

the insurers’ involvement in a third-party action 
against the insured if the tribunal believes the 
claim is collusive or if the insured fails to con-
test the claim. However, Section 164 of the MVA 
limits the insurer’s liability concerning third-party 
insurance with effect from 1 April 2022 in the 
following terms:

•	in the case of death, INR500,000 (approxi-
mately USD6,000); and

•	in the case of grievous hurt, INR250,000 
(approximately USD3,000).

There are presently no limits on the insurer’s lia-
bility in cases of permanent disability or minor 
injury.

4.7	 The Concept of Bad Faith
Insurance bad faith does exist in India, but it is 
not expressly codified. Both the insurer and the 
insured are required to disclose material infor-
mation to each other, and insurers cannot avoid 
reasonably clear liability by acting in bad faith or 
by resorting to unfair trade practices.

There is also a separate constitutional duty on 
government insurers to act in a fair and reason-
able manner before and after inception of the 
insurance policy.

4.8	 Penalties for Late Payment of Claims
The IRDAI (Protection of Policyholders’ Inter-
ests, Operations and Allied Matters of Insurers) 
Regulations 2024 (the “PPHI Regulations 2024”) 
requires insurers to set their own timelines for 
making a claim payment, and while no specific 
penalty has been set out under the PPHI Regula-
tions 2024, insurers will be expected to deal with 
this matter in their respective board-approved 
policy. In addition, there are other civil penalties 
which can also be imposed on insurers, includ-
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ing damages for breach of contract, compensa-
tion for deficiency in service, etc.

The Consumer Act 2019 has also introduced a 
centralised agency called the Central Consumer 
Protection Authority (CCPA). The CCPA has wide 
powers, including the power to initiate investiga-
tions and impose sanctions and penalties as may 
be required and allowed in the circumstances.

4.9	 Representations Made by Brokers
The relationship between an insured and a bro-
ker is that of a principal and agent. An insurance 
broker is an agent of the insured and whether a 
representation made by a broker is binding or 
not would depend on whether the broker was 
authorised by the insured to make such a rep-
resentation. In the absence of such authorisa-
tion, it is unlikely that representation made by 
the broker will be binding on the insured. It is 
pertinent to note that as the insured signs the 
proposal form, the insured must bear all the con-
sequences arising out of the form.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
The PPHI Regulations permit Indian insurers to 
outsource activities that would usually be under-
taken by the company internally, subject to the 
prescribed compliance requirements being ful-
filled, and provided that the activities proposed 
to be outsourced do not fall within the ambit 
of the defined “core activities”. Broadly, Indian 
insurers are prohibited from outsourcing prod-
uct design, underwriting, claim handling or actu-
arial functions to a third-party service provider, 
as these activities form a part of the company’s 
core functions.

In terms of delegating underwriting or claims 
handling to external parties, an Indian insurer is 
prohibited under Section 21 of the IRDAI’s “Mas-

ter Circular on Allied Matters of Insurers of 19 
June 2024” from outsourcing “decision making 
in underwriting and claims”.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Professional indemnity (PI), directors’ and offic-
ers’ liability (D&O), errors and omissions (E&O), 
employment practice liability (EPL) and cyber-
liability policies are examples of the types of 
policies that provide cover for defence costs 
incurred by insureds provided that the policy 
terms and conditions are satisfied.

5.2	 Likely Changes in the Future
There is unlikely to be change in this area of the 
law in the next few years.

5.3	 Trends in the Cost or Complexity of 
Litigation
There is familiarity and demand for liability insur-
ance, and over the past five years there has been 
a steady upward trend in claims made under 
PI policies. It remains the busiest claims area, 
followed closely by D&O. In fact, PI and D&O 
claims make up at least half of the total claims 
that this firm has seen being made under liability 
policies.

Not only has there been an upsurge in the fre-
quency of claims, but there has also been a 
sharp increase in the quantum being claimed by 
the insureds under liability policies, which means 
that claim severity is also on the rise.

PI and D&O claims are likely to continue to make 
up the largest share of claims. There is also likely 
to be a rise in EPL – while previously claims were 
usually made in other jurisdictions, a number of 
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claims have recently been made in India, with 
high-value settlements demanded.

The cyber-insurance sector is also seeing 
increasing interest and development in terms 
of the wording and post-claim support being 
offered by insurers, reflecting the increase in 
claim notifications and related quantum. This is 
specifically because of the remote working envi-
ronment introduced by the COVID-19 pandemic.

5.4	 Protection Against Costs Risks
An insured can avail of protection against its 
costs risks for third-party claims under different 
types of insurance policies, including PI, pub-
lic liability, D&O, EPL, E&O and product liability 
policies.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Under the principles of subrogation, the insurer 
has the same right as the insured to recover a 
loss from the third party responsible for the loss/
the wrongdoer.

Subrogation applies in all types of insurance, 
except life insurance and personal accident 
insurance. The right of subrogation has been 
recognised by statute under Section 79 of the 
Marine Insurance Act 1963 (the “Marine Insur-
ance Act”) and case law, including Economic 
Transport Organization v Charan Spinning Mills 
Ltd ((2010) 4 SCC 114), where the Supreme 
Court classified subrogation into three broad 
categories.

Subrogation by Equitable Assignment
This is not evidenced by a document. It is based 
on the insurance policy and the insured receiving 

the claim amount. The insured cannot deny the 
equitable right of subrogation, even if there is no 
written evidence to support it.

Subrogation by Contract
This is evidenced by a document. The court 
recognises that insurers usually obtain a writ-
ten letter of subrogation to avoid disputes about 
the right to claim reimbursement, or to settle the 
priority of claims between them or confirm the 
reimbursement amount under the subrogation, 
and to ensure the insured’s co-operation. If the 
insured executes a letter of subrogation, the 
insurer’s rights against the insured are governed 
by its terms.

Subrogation-cum-Assignment
The insured executes a letter of subrogation-
cum-assignment. This enables the insurer to 
retain the entire amount recovered and sue in 
the name of the insured or in its own name if the 
letter so provides. The insured is then left with 
no right or interest and can no longer sue in its 
own name and for its own benefit.

A subrogation right cannot usually be waived. 
However, in some cases, the insurer and insured 
can agree to waive subrogation entirely, or in 
relation to specific individuals/entities.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
The right of subrogation has been recognised by 
statute under Section 79 of the Marine Insurance 
Act and the insurer can exercise this right in the 
name of the insured.
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7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Claims have been received by insurers in India 
where the insured has claimed for business 
interruption losses on account of the COVID-19 
pandemic and the consequent lockdowns. How-
ever, since such policies require there to be a 
physical loss which, in turn, results in business 
interruption losses, the claims of insureds have 
often been rejected.

Currently, there are no authoritative rulings spe-
cific to claims of business interruption losses 
stemming from COVID-19-related disruptions.

7.2	 Forecast for the Next 12 Months
As stated in 7.1 Type and Amount of Litigation, 
there are presently no authoritative rulings on 
whether the COVID-19 pandemic and/or the 
lockdowns would amount to a physical loss, 
thereby enabling the consequent claim of busi-
ness interruption. It is difficult to predict, particu-
larly given the stage of the pandemic, whether 
any such ruling will be available in the next 12 
months.

7.3	 Coverage Issues and Test Cases
Unlike the Financial Conduct Authority business 
interruption insurance test case in the UK, there 
has been no test case in India. However, the 
COVID-19 pandemic did give rise to business 
interruption claims under property insurance 
policies. In some cases, insurers have denied lia-
bility for COVID-19 notifications on the basis that 
material damage to property is a prerequisite for 
an indemnifiable claim for business interruption, 
and the COVID-19 pandemic did not cause any 
physical damage or loss to the insured property.

Due to the COVID-19 pandemic, several regu-
latory changes were also introduced by the 
insurance regulator with the aim of stabilising 
the insurance market and securing the protec-
tion of policyholders’ interests. In this regard, 
with a view to furthering the business continu-
ity of Indian insurers and other insurance enti-
ties, and ensuring proper service to policyhold-
ers, the IRDAI issued directions on, inter alia, 
the handling of COVID-19 claims, extension of 
grace periods for premium payments, relaxation 
of regulatory timelines and expeditious servicing 
of insurance policies.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
Factors such as the war in Ukraine and the pan-
demic have made insurers a lot more cautious 
about the risk they are taking. Premiums have 
been revised to take account of potential loss-
es, and the coverage afforded has been under 
review.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
The Indian insurance industry is a relatively new 
market compared to various global markets. As 
a result, the industry is still considered to be in 
a relatively nascent stage of development, par-
ticularly for various lines of insurance products 
which have recently been introduced in India. In 
relation to these products, the insurer’s under-
writing is derived, to some extent, from global 
claims experience, in the absence of specific 
Indian claims experience.

The IRDAI has recently introduced the IRDAI 
(Corporate Governance for Insurers) Regulations 
2024 (the “CG Regulations”), which require all 



INDIA  Law and Practice
Contributed by: Neeraj Tuli, Rajat Taimni, Mandakini Khanna and Arjun Masters, Tuli & Co 

123 CHAMBERS.COM

insurers (including FRBs and Lloyd’s India) to 
have a board/executive committee-approved 
ESG framework and monitor ESG activities. 
However, these regulations do not provide any 
specific guidance in terms of any activities to be 
undertaken, the contents of the ESG framework 
or reporting/disclosure requirements.

Recently, the Indian market has witnessed an 
increase in the volume as well as the quantum 
of claims reported, due to various ESG fac-
tors. Additionally, there has been a significant 
increase in premiums, particularly for life and 
health insurance, attributed to adverse mortal-
ity and morbidity rates, experienced in large part 
as a result of the COVID-19 pandemic.

8.2	 Data Protection Laws
Broadly, the norms on data security and con-
fidentiality in India arise from statutory law, 
that is, the Digital Personal Data Protection 
Act 2023 and the Information Technology Act 
2000. In addition, certain similar norms under the 
Indian insurance regulatory framework are set 
out under the PPHI Regulations and the IRDAI 
Guidelines on Information and Cyber Security of 
24 April 2023, which essentially place an obli-
gation on insurers and insurance intermediaries 
to maintain the confidentiality of data. Howev-
er, these norms also permit disclosure of data, 
after obtaining consent from the data owner, and 
remain subject to requirements to maintain data 
security and other similar requirements.

Typically, in terms of market practices in India, it 
is understood that gaining the express consent 
of customers would allow insurers to disclose 
information to concerned entities, despite the 
existence of the confidentiality requirements 
under the statutory and regulatory framework. 
For this purpose, it is a common practice for 
insurers to request such consent in the initial 

proposal forms, which are signed by customers 
at the time of proposing/purchasing insurance. 
For capturing consent, insurers generally incor-
porate a broadly worded consent provision as 
part of the declaration under these forms. There-
after, once the consent of the proposer/applicant 
is captured, this data is typically shared with 
reinsurers for their own underwriting and claim 
settlement purposes.

Furthermore, in terms of litigation, considering 
that the Indian data protection framework is in a 
nascent stage and the provisions set out under 
the current statutory framework are limited, there 
do not appear to have been any significant dis-
putes of note concerning data protection in the 
insurance industry at the time of writing.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
The Indian insurance sector is highly regulated 
and there have recently been many significant 
regulatory developments in the sector. Some of 
these developments are listed here.

•	The IRDAI has notified the IRDAI (Registra-
tion, Capital Structure, Transfer of Shares and 
Amalgamation of Insurers) Regulations 2024, 
which consolidate and repeal the erstwhile 
norms in relation to registration, permitted 
capital structure, transfer of shares and amal-
gamation of insurers. In furtherance of these 
regulations, the IRDAI also issued the “Master 
Circular on Registration, Capital Structure, 
Transfer of shares and Amalgamation of 
Insurers 2024” of 15 May 2024, which pro-
vides certain clarifications and prescribes the 
various forms referred to in the regulations.
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•	The IRDAI has notified the IRDAI (Corporate 
Governance for Insurers) Regulations 2024 
and the “Master Circular on Corporate Gov-
ernance for Insurers 2024” of 22 May 2024. 
These regulations, along with the master cir-
cular, provide a governance structure frame-
work for all insurers (excluding FRBs) and 
include norms pertaining to the composition 
of the board along with its power, roles and 
responsibilities, required board committees, 
appointment and remuneration of KMPs, dis-
closure and reporting requirements.

•	The IRDAI has notified the PPHI Regulations, 
which consolidate and repeal the earlier 
norms on the policyholders’ interests, adver-
tisements by insurers, outsourcing by insur-
ers, manner of receipt of premium, place of 
business of insurers, and procedural matters 
pertaining to nomination and assignment of 
insurance policies. In furtherance of these 
regulations, the IRDAI also issued the “Master 
Circular on Operations and Allied Matters of 
Insurers” of 19 June 2024, which specifies 
further norms on advertisements, outsourc-
ing, places of business, grievance redressal 
procedures, group insurance and usage of 
trade logos by insurers.

•	The IRDAI has notified the IRDAI (Expenses 
of Management, including Commission, of 
Insurers) Regulations 2024 and the “Master 
Circular on Expenses of Management, includ-
ing Commission, of Insurers, 2024” of 15 May 
2024, which together consolidate and repeal 
the recently revised norms on expenses of 
management of insurers and commission 
payable to insurance agents and intermediar-
ies.

•	The IRDAI has notified the IRDAI (Actuarial, 
Finance and Investment Functions of Insur-
ers) Regulations 2024, which consolidate 
various norms in relation to an Indian insurer’s 
(i) appointed actuary appointment as well 

as duties and responsibilities, (ii) valua-
tion of assets, liabilities and maintenance 
of solvency margin, (iii) financial statements 
preparation, (iv) investments, and (v) loans 
and advances. In furtherance of these regula-
tions, the IRDAI has also issued the “Master 
Circular on Actuarial, Finance and Investment 
Functions of Insurers” of 17 May 2024, which 
provides additional guidance on actuarial, 
finance and investment functions of insurers 
including FRBs exclusively engaged in rein-
surance business, unless expressly specified 
otherwise at specific junctures.

•	The IRDAI has notified the IRDAI (Insurance 
Products) Regulations 2024, which provide 
the required form and permitted features 
for life, general and health insurance prod-
ucts and consolidate and repeal the earlier 
norms on life insurance products (linked and 
non-linked), health insurance products, and 
micro insurance products. In furtherance of 
these regulations, the IRDAI has issued three 
master circulars on life, general and health 
insurance products, respectively to further 
specify the form and features of life, general 
and health insurance products as well as the 
filings with the IRDAI or internal committees 
as the case maybe.

•	The IRDAI has notified the IRDAI (Registra-
tion and Operations of FRB and Lloyd’s India) 
Regulations 2024, which consolidate and 
repeal erstwhile norms on registration and 
operations of FRBs and Lloyd’s India.

•	The IRDAI has notified the IRDAI (Re-
insurance) (Amendment) Regulations 2023 
of 22 August 2023, which amend certain 
provision under the IRDAI (Re-insurance) 
Regulations 2018 and the norms pertaining 
to FRBs and Lloyd’s India. The regulations, 
inter alia, amend the “order of preference” to 
be followed by Indian cedants while placing 
reinsurance business, where FRBs and cer-
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tain IFSC Insurance Offices are now placed in 
the same category after the Indian Reinsurer 
and also specify the norms in relation to the 
minimum retention requirements applicable to 
insurers, FRBs and Lloyd’s India.

•	In addition, the IRDAI has issued the “Mas-
ter Circular on Reinsurance 2024” of 31 May 
2024, to specify norms on operational mat-
ters pertaining to FRBs and Lloyd’s India, 
issuance/renewal of file reference number 
of Cross Border Reinsurers (CBRs), and the 
requirement of obtaining collaterals while 
placing reinsurance business with CBRs.

•	The IRDAI has issued the “Master Circular 
on Submission of Returns” of 14 June 2024, 
to specify the returns and business statistics 
to be filed with the IRDAI under the various 
regulations.

•	The IRDAI issued a gazette notification on 
22 January 2024, which de-notifies the tariff 
wordings under certain classes of insurance 
business (ie, fire, motor, engineering miscel-
laneous and marine).

•	The IRDAI issued a circular on 10 October 
2023, to amend specific provisions of the 

IRDAI’s Master Guidelines on Anti-Money 
Laundering/Counter Financing of Terrorism 
(AML/CFT) 2022 of 1 August 2022, including 
in relation to having group-wide programmes 
against money laundering and terrorist financ-
ing, client due-diligence at the claim/payout 
stage of insurance policy, and KYC under-
taken by a third party.

•	The IRDAI has notified the IRDAI (Bima 
Sugam-Insurance Electronic Marketplace) 
Regulations 2024, to specify norms on the 
establishment, governance, functioning and 
other related matters of an insurance elec-
tronic marketplace called Bima Sugam.

•	The IRDAI has issued the IRDAI (Bima Vahak) 
Guidelines 2023 of 9 October 2023, in fur-
therance of the exposure draft with the same 
title and which establish a dedicated distribu-
tion channel responsible for distribution of 
the Bima Vistaar product (a comprehensive 
insurance product proposed to be issued 
in due course) along with other products as 
approved by the IRDAI, at a local/village level.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Statutory Regime
The statutory framework governing insurance 
contracts is primarily set out in:

•	the Italian Civil Code (Articles 1882 to 1932);
•	Legislative Decree No 209 of 2005 (Code of 

Private Insurance) dated 7 September 2005; 
and

•	the regulations issued by the Italian Institute 
for Insurance Supervision (IVASS).

Procedural Regime
If no specific mechanisms for dispute resolution 
(arbitration, ADR) are provided, any dispute aris-
ing from insurance contracts will be heard in civil 
courts under the same rules for other civil law 
disputes provided in the Italian Civil Procedure 
Code.

Mediation is a mandatory pre-condition to com-
mence civil proceedings based on an insurance 
contract. However, this does not apply when the 
insured seeks the joinder of the insurer within 
the underlying civil proceedings commenced by 
the claimant against the insured party (see 1.3 
Alternative Dispute Resolution (ADR)).

1.2	 Litigation Process and Rules on 
Limitation
The Litigation Process
Standard civil proceedings begin with the ser-
vice of a writ of summons, which must set out 
the factual and legal grounds of the claim and 
indicate the date of the hearing not earlier than 
120 days from service (or 150 days for foreign 
defendants). The defendant has to file a state-
ment of defence at least 70 days before the first 

hearing, responding to the claimant’s allega-
tions.

The parties then have three consecutive terms 
(40, 20 and 10 days before the hearing) to file 
additional pleadings to specify their defences 
and submit new documents or request further 
evidence (witnesses, expertise etc). At the first 
hearing, the judge verifies if the dispute can be 
decided on the basis of the documents already 
submitted or if additional evidence is required.

When the case is ready for a decision, the parties 
are assigned three consecutive terms to submit 
their demands, conclusive pleadings and rebut-
tals. At the final hearing the judge reserves the 
judgement. No mandatory deadline for issu-
ing the judgement is provided by the law. The 
judgement is provisionally enforceable and its 
enforceability is not suspended by the appeal. 
All pleadings and exhibits must be filed elec-
tronically with the court.

Rules on Limitation
Actions in tort are subject to a five-year limi-
tation period from the date when the cause of 
action occurred or the later date when the claim-
ant became or could have reasonably become 
aware of such cause of action.

For actions in contract the limitation period 
is generally ten years from the date when the 
breach of contract occurred although a shorter 
limitation period applies to certain contracts.

The running of the limitation period can be inter-
rupted by either commencing court proceedings 
or sending demand letters, in which case a new 
limitation period starts to run.
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1.3	 Alternative Dispute Resolution (ADR)
The most recent reform of the Italian Civil Pro-
cedure Code in 2023 has encouraged ADR by:

•	facilitating access to these procedures;
•	simplifying the procedural rules govern-

ing ADR so decisions can be issued more 
quickly; and

•	making mediation mandatory for certain mat-
ters.

Mediation and assisted negotiation procedures 
are mandatory for bringing standard civil pro-
ceedings on certain matters, including insur-
ance, banking and financial contracts, leases of 
commercial properties, etc. If mandatory media-
tion is not carried out before commencing legal 
action, the judge:

•	declares the legal action inadmissible;
•	orders the parties to start mediation/ADR 

within 15 days; and
•	suspends the case until mediation is com-

pleted.

Despite expectations about the benefits of this 
reform, reality shows that insurers prefer to settle 
the case out of mediation. Arbitration in insur-
ance disputes is less common, except for rein-
surance matters.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction
In international disputes involving a party domi-
ciled outside the EU, the jurisdiction of the Ital-
ian civil courts is established on the basis of 
the principles set out in Law No 218 of 1995 
dated 31 May 1995. Under Article 3 of Law 218 

of 1995, Italian jurisdiction exists whenever the 
defendant is domiciled or resident in Italy.

In disputes involving a party domiciled in anoth-
er EU member state, jurisdiction is established 
according to EU Regulation 1215/2012 (the 
“Regulation”), which governs civil and commer-
cial jurisdiction in the EU.

In particular, Article 4 of the Regulation sets out 
the general criteria for determining jurisdiction 
and states that, if a person has its domicile in 
a member state, that person can be sued in 
another member state unless other provisions 
of the Regulation prevail. In fact, Article 7 of the 
Regulation sets different rules for establishing 
jurisdiction in cases of contractual obligations, 
torts/delicts, actions for damages, etc. Article 
25 of the Regulation also recognises jurisdic-
tion regulated by a contractual clause agreed 
between the parties if the clause complies with 
the formal requirements provided in the Regula-
tion.

Articles 11 to 16 of the Regulation set out the 
rules to determine jurisdiction when the defend-
ant is an insurer, taking into account the risk of 
the insurance contract as well as the specific 
features of the dispute.

Choice of Law
When no valid choice of law is made in the insur-
ance contract, the following rules apply.

•	With regards to EU disputes, the Rome I Con-
vention (Regulation 593/2008) clarifies that 
the applicable law is that of the country where 
the insurer has its habitual residence.

•	With regards to disputes involving a party 
domiciled outside the EU, Law 218 of 1995 
transposes the Rome I Convention. The 
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applicable law is therefore that of the country 
where the insurer has its habitual residence.

2.2	 Enforcement of Foreign Judgments
In Italy, a foreign judgment is enforced on the 
basis of Law 218 of 1995 and EU Regulation 
1215/2012. Regulation 1215/2012 recognises 
EU judgments delivered in another member state 
without any procedural formalities. This principle 
also applies to the enforcement of judgments 
delivered in another member state. International 
judgments issued outside the EU are enforced in 
Italy in line with Articles 64 and 65 of Law 218 of 
1995 subject to some controls by the competent 
Court of Appeals.

2.3	 Unique Features of Litigation 
Procedure
Italian Litigation Features
Particular features of litigation in Italy include:

•	court fees are proportional to the quantum of 
the claim;

•	the loser-pays rule normally applies;
•	there is no general duty of disclosure in Ital-

ian court proceedings, but one party can ask 
the court to order the other party to disclose 
specific documents;

•	the damaged party does not have direct 
action against the wrongdoer’s insurer. Only 
the insured party can act against the insurer 
(with the main exceptions being motor insur-
ance and medical malpractice insurance);

•	the average duration of first instance pro-
ceedings is normally three years, but some 
cases and some courts can take longer; and

•	first instance decisions can be appealed, 
and the appeal may lead to a completely 
new examination of the case while second 
instance decisions can be appealed before 
the Italian Supreme Court but it only reviews 

issues concerning jurisdiction and the correct 
application of law.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
The Italian courts have recognised the validity 
of arbitration clauses included in insurance and 
reinsurance contracts since the introduction of 
arbitral rules in the Italian Civil Procedure Code. 
Article 819 ter of the Italian Civil Procedure Code 
allows the defendant to challenge the jurisdiction 
of the court in favour of arbitrators in its state-
ment of defence. The latest reform of the Italian 
Civil Procedure Code in 2023 introduced new 
rules, which allow a party in cases involving lack 
of jurisdiction of the courts or of the arbitral tri-
bunal to resume the case before the authority 
deemed competent.

3.2	 The New York Convention
Italy ratified the New York Convention in 1969 
and then transposed the relevant provisions into 
the Italian Civil Procedure Code. Article 839 of 
the Italian Civil Procedure Code establishes the 
rules to recognise foreign awards in Italy. The 
party intending to enforce a foreign award must 
submit an appropriate application to the Court 
of Appeal where the counterparty is domiciled. 
If the award meets all of the necessary require-
ments, the Court of Appeal declares the foreign 
award immediately enforceable in Italy. Any inter-
ested party may challenge the Court’s decision.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration in Insurance Disputes
Some insurance contracts still include arbitration 
clauses, but arbitration is normally disregarded 
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mainly because of its higher costs compared to 
court proceedings. However, a draft law is being 
prepared with a view to introducing insurance 
arbitration in small insurance disputes to reduce 
the courts’ workload.

Rules of Arbitration in Italy
The parties are free to opt for arbitration. The 
parties’ choice and the rules of arbitration are 
governed by Articles 806 to 840 of the Italian 
Civil Procedure Code. Under Italian law there is a 
difference between ritual and non-ritual arbitra-
tion with the former having the same effect as a 
court judgment and the latter having the same 
effect as a contract.

The parties can agree to settle a dispute within 
an arbitral tribunal in two different ways.

•	By an arbitration clause: whenever the parties 
enter into an agreement, they can estab-
lish that any future dispute arising from that 
agreement will be settled by arbitration.

•	By an arbitration agreement: which repre-
sents a separate agreement between the 
parties with the scope to refer a dispute to 
arbitration.

The final award can only be appealed in a strict 
number of cases before the Court of Appeal.

4. Coverage Disputes

4.1	 Implied Terms
In setting the terms of an insurance contract, 
the parties are in principle free to negotiate the 
content of the contract of insurance provided 
that its terms do not breach internal public policy 
or have an illicit scope. Insurance policies dis-
tributed in the Italian market generally contain 
detailed terms and conditions. If the policy is 

silent on particular issues, various provisions of 
the Civil Code and the Code of Private Insurance 
are implied.

In addition, according to Article 1932 of the Civil 
Code, certain provisions in the matter of insur-
ance (eg, those regarding the insured’s misrep-
resentation, reimbursement of legal costs to the 
insured and the breach of the insured party’s 
duty of salvage) are mandatory and can only be 
departed from in a way that is more favourable 
to the insured party.

4.2	 Rights of Insurers
Misrepresentation and non-disclosure rules are 
set out in Articles 1892 and 1893 of the Italian 
Civil Code. If the insured/policyholder, intention-
ally or through gross negligence, makes incor-
rect, incomplete or omissive declarations about 
material circumstances of the risk, the insurer 
can deny coverage and refuse to pay the indem-
nity (or is entitled to a proportional reduction of 
the indemnity where misrepresentation is attrib-
utable to simple negligence).

The insurer loses the right to challenge the con-
tract if, within three months from the day on 
which he became aware of the insured’s misrep-
resentation, they fail to notify the insured party of 
its intention to challenge the contract. However, 
this does not apply when the misrepresentation 
is discovered after the claim was made. In this 
case the insurer can refuse payment without 
breaching the contract.

4.3	 Significant Trends in Policy Coverage 
Disputes
Over the last 12 months the Italian civil courts 
have addressed a significant number of insur-
ance-related issues, including:
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•	claims made clauses – the debate around the 
validity of claims made clauses is not over 
and the Italian courts continue to issue some 
conflicting decisions. However, in general the 
Supreme Court has finally accepted claims 
made clauses upon certain conditions and 
the law has imposed claims made PI insur-
ance onto some categories of professionals;

•	misrepresentation and prior knowledge – this 
is one of the coverage defences most fre-
quently raised by insurers in financial lines 
litigations and case law is particularly focused 
on the information requested by the insurer in 
the proposal form to ascertain whether non-
disclosure can be attributed to the insured 
party’s wilful misconduct, gross negligence or 
simple negligence;

•	multiple insurance – in February 2024 the 
Italian Supreme Court ruled on the apportion-
ment of the amount due by each insurer in 
case of multiple insurance, providing clarity 
on a long-debated issue; and

•	interpretation of insurance contracts – the 
Italian Supreme Court is giving prominence, 
in the interpretation of insurance contracts, 
to the contra proferentem rule set out in the 
Civil Code and case law is using it as a contra 
insurer rule.

4.4	 Resolution of Insurance Coverage 
Disputes
Notwithstanding coverage disputes being sub-
ject to mandatory mediation (see 1.3 Alternative 
Dispute Resolution (ADR)), only a few disputes 
are settled within the mediation procedure with 
most of them ending up in court. Court proceed-
ings involving coverage issues are often settled 
before the judgement is delivered, especially 
during the taking of evidence phase, which gives 
insurers access to lots of information and details 
that enable the parties to determine whether the 

claim is grounded or not and try and settle out-
of-court.

Reinsurance disputes are in principle governed 
by the same procedural rules as insurance liti-
gation, although mediation is not mandatory. 
However, in reinsurance contracts arbitration is a 
very popular means of dispute resolution and the 
vast majority of reinsurance treaties provide for 
disputes to be resolved by London arbitration.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
If the insured party is a consumer, then its inter-
ests are protected under the Italian Consumer 
Code. In particular, clauses included in insur-
ance contracts with consumers are subject to 
Articles 33 and 36 of the Consumer Code (Legis-
lative Decree No 206 of 2005 dated 6 September 
2005) which state that any clause excluding or 
limiting the consumer’s rights or resulting in a 
significant imbalance in the consumer’s obliga-
tions vis-à-vis the insurers is null and void.

4.6	 Third-Party Enforcement of 
Insurance Contracts
Any third party with a claim against an insured 
party cannot enforce the insurance contract 
against the insurer nor sue the insurer directly. 
The insured party is the only party entitled to 
seek coverage under the policy and to bring any 
action against its insurer. The only exceptions 
relate to motor insurance and medical malprac-
tice insurance.

4.7	 The Concept of Bad Faith
The concept of bad faith does not exist under 
Italian laws. Certain provisions in the Italian Civil 
Code instead refer to the concept of good faith. 
Italian laws require good faith in the performance 
of contractual obligations. More specifically, the 
creditor and the debtor must behave in good 
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faith and they must preserve and respect the 
counterparty’s interests in performing the con-
tract.

Even though there is not a bad faith concept, in 
insurance litigation cases the civil courts have 
recognised the concept of mala gestio, which 
occurs when the insurer does not handle the 
claim in good faith. In this case, the insured party 
can seek compensation of the interest and dam-
age suffered as a consequence of the conduct 
(see 4.8 Penalties for Late Payment of Claims). 
They can also report the insurer’s conduct to the 
IVASS.

4.8	 Penalties for Late Payment of Claims
In Italy, penalties for insurers paying claims late 
were only present in motor liability claims and 
they were cancelled in 2018. Before the cancel-
lation, an insurer who paid claims late was sub-
ject to an administrative fine, which increased as 
the delay increased.

Insurers nowadays therefore have no penalties. 
However, unjustified late payments may consti-
tute a mala gestio conduct by the insurer in the 
execution of the insurance agreement, which is 
contrary to the principle of good faith governing 
all legal relationships (see 4.7 The Concept of 
Bad Faith) and it entitles the insured party to 
claim:

•	interest – if no interest rate is agreed, the 
legal interest rate is currently 2.5%, while 
the default interest on belated payments in 
commercial transactions is currently equal 
to 12%, which should be calculated running 
from the writ of summons’ notification date. 
The legal interest rate is updated annually 
and the default interest rate biannually by 
the decree/communication of the Ministry of 

Economy published in the Official Gazette; 
and

•	damages – insurers will also bear any further 
damage the claimant/the insured party can 
demonstrate they have suffered due to the 
delay.

4.9	 Representations Made by Brokers
Unless the insurance contract provides other-
wise, insured parties are not bound by represen-
tations made by the broker. However, proposal 
forms and questionnaires are normally complet-
ed by the insured party.

Article 1 of the Italian Code of Private Insurance 
defines a “broker” as “any person professionally 
engaged in activities aimed at placing in direct 
contact with insurance or reinsurance under-
takings, to which he/she is not bound by any 
commitment whatsoever, persons who intend to 
cover risks with his/her collaboration, assisting 
them in determining the content of the relevant 
contracts and collaborating, where appropriate, 
in their management and execution”.

In light of this definition, case law treats the bro-
ker as the insured party’s trusted advisor on all 
aspects relating to the insurance contract but 
they do not represent the insured party and their 
representations are binding on the insured party. 
However, the policy and/or a specific agreement 
may provide otherwise.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Delegated underwriting or claims handling 
authority arrangements are common in Italy. 
Insurance companies quite often outsource both 
underwriting and claim handling. The agree-
ments normally provide for a capped authority, 
which can be only exceeded upon approval from 
the insurer. While claims between intermediar-
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ies and insurance companies are possible, they 
are not common as commercial realities tend to 
prevail.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
As pointed out under 2.3 Unique Features of 
Litigation Procedure, liability insurance cover-
age necessarily includes cover for the costs of 
funding an insured party’s defence. Article 1917 
of the Italian Civil Code provides that the liability 
insurer has to pay the insured party’s legal costs 
incurred in defending the claim up to a maximum 
of 25% of the policy limit. In addition, when the 
sum due to the damaged party is greater than 
the policy limit, legal costs are shared between 
the insurer and the insured party in proportion to 
their respective interests.

The rationale of this provision is that the insured 
party’s defence is carried out in the interest of 
the insurer because, defending the claim, the 
insured party is also reducing the risk of the pol-
icy limit being eroded. The insurer’s obligation to 
pay the insured party’s legal costs is ancillary to 
the main obligation to pay the indemnity so that, 
if the claim is not covered, no legal costs will be 
paid by the insurer to the insured.

5.2	 Likely Changes in the Future
The rules set out in 5.1 Main Areas of Claims 
Where Insurers Fund the Defence of Insureds 
above regarding the insured party’s legal costs 
are compulsory. There are therefore unlikely to 
be significant changes in the near future.

5.3	 Trends in the Cost or Complexity of 
Litigation
In Italy, there is a specific Ministerial Decree (No 
55 of 2014) which sets out the criteria to estab-
lish courts and lawyers’ fees between a mini-
mum and a maximum, which are:

•	the quantum of damages sought;
•	the complexity of the litigation;
•	the number of parties; and
•	the competent judge.

These criteria are set out in a range that cov-
ers all the phases of the proceedings as well as 
their various complexity. As those criteria have 
recently been amended by Ministerial Decree No 
147 of 2022, we do not expect further changes 
in the near future.

5.4	 Protection Against Costs Risks
In Italy, there is no protection against legal cost 
risks for claimants. However, with respect to 
defendants’ legal costs, there are some specific 
insurance standalone products aimed at cover-
ing defence costs (tutela legale or legal expens-
es insurance).

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Under Article 1916 of the Italian Civil Code – 
subrogated recovery action – the insurer is sub-
rogated in the insured party’s rights against any 
third party upon payment of the indemnity.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
The insurer’s right to bring subrogated recovery 
action is set out in Article 1916 of the Italian Civil 
Code. In order to exercise this right, the insur-
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er must have paid the indemnity and informed 
the third party that it is now subrogated to the 
insured party’s rights. The subrogated recovery 
action is brought by the insurer in its own name.

It is not uncommon to see the insured party and 
insurer as co-claimants trying to recover the 
deductible or the sum exceeding the indemnity 
and the indemnity respectively. The insured par-
ty is liable for any conduct that may prejudice the 
insurer’s right of subrogation.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The main macroeconomic factors that have 
affected both the type and the amount of litiga-
tion and insurance-related litigation are as fol-
lows.

COVID-19 Pandemic
The COVID-19 pandemic represented a perfect 
condition for cyber criminals maximising their 
gain with the launch of an increased range and 
number of cyber-attacks. Threat actors leveraged 
the fact that the entire population was unexpect-
edly forced to work remotely from home, with 
fewer security measures available than in the 
workplace. The World Economic Forum reported 
that the pandemic led to a 50.1% increase in 
cyber-attacks and 30,000 cyber-attacks which 
were specifically COVID-19 related in the first 
quarter of 2020 alone.

This enormous threat to a technology-driven 
society inevitably also impacted the cyber-insur-
ance sector, which faced a significant increase 
in the number of claims submitted by insured 
parties under their cyber policies for reimburse-
ment of costs borne and losses suffered as a 

consequence of the cyber-attack suffered. How-
ever, the unpreparedness of the insured parties, 
due to the high level of stress, anxiety and worry 
they were facing during the pandemic, to prop-
erly react to the cyber-attack and/or to comply 
with the cyber policy requirement, led to several 
coverage requests being declined. This in turn 
led to subsequent challenges by insured parties 
and coverage-related litigation.

COVID-19 also had a huge impact on other poli-
cies such as those covering business interrup-
tion (in Italy, mainly cyber, all risks and property) 
and all those covering medical expenses.

Russia-Ukraine War
Cyber-attacks have been used as an additional 
weapon during the Russia-Ukraine war. They 
have involved very cyber capable states and 
while some other insurance sectors have been 
able to exclude the claims by resorting to war 
exclusion, this was not that easy with reference 
to cyber insurance (see 7.3 Coverage Issues 
and Test Cases), where the conflict has had a 
huge impact.

Natural Disasters
Climate change has brought a huge increase 
in natural disasters in Italy, where floods, tor-
nadoes and hail were not that common. This 
change was not expected and that is why insur-
ers and insured parties did not factor it in during 
the underwriting phase where the insured par-
ties did not buy policies covering this kind of 
risk and many insurers did not correctly assess 
the risk when issuing policies covering it. This 
uncertainty resulted in lots of litigation and new 
insurance products being developed by insurers 
(parametric insurance).
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7.2	 Forecast for the Next 12 Months
If we take a look at the next 12 months, we 
expect the following scenarios.

•	COVID-19 claims will decrease: in Italy 
COVID-19 cases have already decreased 
and hopefully will decrease further in the 
next year. In any case, insurers have now 
drafted policies that take this kind of risk into 
account.

•	Russia-Ukraine War: claims will be station-
ary unless the war ends. Where the war 
does end, claims will significantly decrease. 
However, we don’t see the war ending in the 
next year.

•	Natural disaster claims will decrease: in fact, 
the Italian legislator has required all corporate 
entities to take out natural disaster insurance 
by the end of 2024 (see 8.1 Impact of ESG 
on Underwriting and Litigating Insurance 
Risks). This should lead to fewer disputes. 
By contrast, coverage disputes around these 
new policies will inevitably arise.

7.3	 Coverage Issues and Test Cases
COVID-19 Pandemic
The first coverage issue related to COVID-19 is 
that no one, including the insurance sector, was 
ready for the outbreak of the pandemic. This 
often resulted in a lack of pandemic exclusions, 
which brought insurers to cover those claims. 
Some policies provided for the exclusion of loss-
es arising out of public authority orders, which 
led to requests for cover for BI losses being 
denied. The insured parties challenged these 
rejections multiple times.

One of the most important coverage issues relat-
ed to COVID-19 concerned is its classification as 
a disease or injury, which is still uncertain.

Russia-Ukraine War
With reference to claims arising from the Russia-
Ukraine war, insurers and insured parties have 
been litigating around the validity and strength 
of war exclusion within cyber policies. The rea-
son for this is that, despite the existence of the 
exclusion, unlike traditional war scenarios, it is 
very often difficult to identify the perpetrator of 
a cyber-attack and if the attack has come from 
a war zone or not. Another issue is the lack of a 
clear and standard definition for the term “war” 
in the exclusion clauses of cyber-insurance 
products. The difficulty in attributing and prov-
ing cyber war events, on the one hand, and the 
lack of a clear definition of war on the other put 
insurers, who bear the burden of proof if a claim 
is denied, in an extremely weak position when 
litigating for declining coverage by invoking the 
war exclusion.

Natural Disasters
As outlined in 8.1 Impact of ESG on Underwrit-
ing and Litigating Insurance Risks, natural dis-
asters were often not included in the risk taken 
by insurers and this gap led the Italian legislator 
to intervene.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The outbreak of the COVID-19 pandemic has 
certainly affected the scope of insurance con-
tracts. One of the main direct effects in the policy 
wording is the insertion of a pandemic exclusion.

Furthermore, both the COVID-19 pandemic 
and the Russia-Ukraine war have significantly 
changed the appetite for cyber-risk. In fact, due 
to these two factors, Italy is now more conscious 
of the changes brought by technology, both in 
personal and professional life (remote working, 
e-commerce, etc) and this resulted in being 
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more sensitive to the risks related to technolo-
gies, particularly cyber-attacks.

The increase in natural disasters has also sig-
nificantly affected the scope of insurance con-
tracts as it persuaded the legislator to require 
corporate entities to take out insurance for those 
events. It also led insurers to design new insur-
ance products such as parametric insurance 
(see 8.1 Impact of ESG on Underwriting and 
Litigating Insurance Risks).

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
The most recent and important news concerning 
ESG is related to the Corporate Sustainability 
Reporting Directive (CSRD) which significantly 
changes the scope and nature of corporate 
sustainability reporting. The CSRD significantly 
expands existing rules on non-financial report-
ing.

According to the CSRD companies must record 
the effect of sustainability aspects on the finan-
cial position of the company and they must clar-
ify the impact of sustainability considerations on 
operations. The report will need to include infor-
mation on sustainability goals, the role of the 
executive board and the supervisory board, the 
most significant adverse impacts on the compa-
ny, and intangible impacts not yet accounted for.

Italy is in the process of adopting the CSRD and 
on 30 August 2024 the Italian Council of Minis-
ters definitively approved a Legislative Decree 
adapting EU Directive 2022/2464 (related to 
the CSRD) into Italian legislation. The Decree is 
effective after publication on 10 September 2024 
in the Official Gazette of the Italian Republic.

This change will affect both the underwriting and 
claim handling of PI and D&O risks. Insurers will 
need to take the new obligation imposed on 
D&Os into account when drafting the policy and 
the policy proposal. They will need to consider 
that the risk related to D&O liabilities will slightly 
increase as this directive will put further obliga-
tions on them.

8.2	 Data Protection Laws
Recent case law on the compensation rights of 
a data subject for non-material damages suf-
fered as a consequence of a data breach pursu-
ant to Article 82 of the General Data Protection 
Regulation (GDPR) will be considered and kept 
in mind by insurers in assessing their potential 
exposure under a cyber policy. While in the past 
(Supreme Court Decisions Nos 16402/2021 
and 17383/2020) the requirements for the data 
subject affected by a data breach to seek non-
material damages were very strict as they were 
awarded only in case of serious violation of its 
privacy right and of significant damage, the data 
affected subjects can seek and obtain compen-
sation even when the violation of their privacy 
right is trivial and the damage only potential 
(Supreme Court Decision No 13073/2023 and 
ECJ C-340/21 and C-300/21).

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Civil Procedure Reform
Legislative Decree No 149 of 2022 dated 10 
October 2022 (the “Cartabia Reform”) came 
into effect in 2023. Though the Cartabia Reform 
involved the entire Italian justice system, signifi-
cant civil procedure changes were specifically 
introduced to modernise the system and make 
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it more efficient. The Cartabia Reform was aimed 
at reducing the backlog of cases in the Italian 
courts as well as the length of civil proceedings.

Statutory Auditors’ Liability
On 29 May 2024 the Italian Chambers of Depu-
ties approved a proposed law on statutory 
auditors’ liability. The law proposes bringing the 
moment when the limitation period starts to run 
forward and limiting the quantum of damages 
recoverable (to be based on the statutory audi-
tors’ annual fees). Final approval by the Senate 
is expected in the next few months.

Medical Malpractice
Seven years after the enactment of Law No 24 of 
2017 (the “Gelli-Bianco Law”) regulating medical 
malpractice in Italy, Decree No 232 of 2024 was 
approved on 1 March 2024 and implemented 
certain provisions of the Gelli-Bianco Law, such 
as the applicability of direct action by the dam-
aged party against healthcare facilities’ and 
health professionals’ insurers, regulating the 
content and requirements of their insurance poli-
cies and setting the minimum mandatory stand-
ards for these policies.

Cybersecurity
The recent legislative and regulatory develop-
ments at European level on cybersecurity (NIS2 
Directive No 2022/2555, are being implemented 
in Italy through the scheme of the Legislative 
Decree submitted by the Italian government to 
the Parliament for approval on 17 June 2024 – 
the DORA Regulation No 2022/2554 and Cyber 
Resilience Act) are expected to have a signifi-
cant impact on both cyber and D&O insurance.

The common thread between all of these new 
legislative provisions is the strengthening of 
cybersecurity and digital operational resilience 
of European companies through introducing pol-

icies and procedures to be adopted by a broad 
range of entities for preventing and properly han-
dling cyber-attacks (with a focus on supply chain 
aspects) and of strict reporting obligations and 
encouraging the sharing of intelligence and co-
operation among member states with respect 
to cyber-attacks registered in each jurisdiction.

These legislative changes are expected to posi-
tively affect the cyber-insurance sector in multi-
ple ways. It will not only facilitate the underwrit-
ing process (considering that intelligence sharing 
will result in a better understanding of risk and 
considering that the new mandatory cybersecu-
rity measures to be adopted will make the risk 
assessment process much easier) but will also 
increase the underwriting opportunities (due to 
increased cybersecurity awareness among a 
broader group of stakeholders).

From a claims perspective it will also likely reduce 
the risk of successful cyber-attacks (consider-
ing the many preventative measures introduced 
by the new legislation) and most importantly, a 
decrease in related losses (considering all the 
measures introduced for a prompt handling of 
cyber-attacks and, subsequently, to mitigate the 
potential losses).

However, a negative aspect for D&O insurers 
is that the new European legislation has also 
expressly introduced management liability for 
the definition, approval and monitoring of the 
implementation of risk management measures 
(also with respect to non-executive directors and 
the supervisory board), which will result in new 
possible claims under D&O policies if the mem-
bers of the board of directors and/or the supervi-
sory board breach the new rules and obligations 
on cybersecurity set out by EU legislation.
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Motor Insurance
Legislative Decree No 184 of 2023 dated 22 
November 2023 implemented EU Directive 
2021/2118 and introduced several provisions 
into the Italian Insurance Code in terms of motor 
insurance regarding, inter alia, a new definition 
of vehicles, increases to the minimum limits for 
compulsory motor vehicle liability insurance, 
policies covering risk for multiple vehicles, a 
recovery action against the Italian Guarantee 
Fund and a quote generator comparing motor 
insurance prices.

Policies Covering Natural Catastrophes
As highlighted under 8.1 Impact of ESG on 
Underwriting and Litigating Insurance Risks, 
Law No 213 of 2023 dated 30 December 2023 
introduced a new category of compulsory insur-
ance aimed at covering damage to companies’ 
assets caused by natural disasters and cata-
strophic events.
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Case Law
Claims made
The validity or otherwise of claims made clauses 
has had a huge impact on insurance litigation 
in Italy over the last two decades. This debate 
stems from the fact that the Italian Civil Code was 
based on a loss occurrence scheme. According 
to Article 1917 of the Civil Code, cover under 
an insurance contract is triggered on the occur-
rence of a loss event within the policy period.

In order to clarify the validity of the claims made 
clause, the Italian Supreme Court issued, inter 
alia, the following decisions.

•	Decision Nos 5624/2005 and 7273/2013: 
among the judgements initially rendered by 
the Supreme Court, these are the most rel-
evant. The Supreme Court stated that claims 
made clauses are a lawful and valid expres-
sion of the parties’ contractual freedom, but 
also made clear that judges should verify on 
a case-by-case basis whether a claims made 
clause is unfair for the purpose of Article 1341 
of the Civil Code (ie, whether it results in an 
unfair limitation of insurers’ liability) and are 
therefore unenforceable unless specifically 
approved in writing by the insured.

•	Decision No 9140/2016: on this occasion, the 
Supreme Court ruled that the clause under 
examination cannot be considered unfair 
under Article 1341 of the Italian Civil Code 
as it defines the insurance grant and does 
not limit the insurers’ liability. Conversely, the 
Court highlighted that under certain condi-
tions the clause may be held null and void if it 
determines a significant imbalance between 
the rights and obligations of the parties under 
the insurance contract.

•	Decision No 22437/2018: in 2018, the 
Joint Division of the Supreme Court finally 
acknowledged that claims made clauses are 

fully accepted by the Italian legal system just 
like loss occurrence policies, so that they no 
longer require any test. The legislator mean-
while has imposed claims made PI insurance 
onto some categories of professionals.

Although the Supreme Court has now affirmed 
the validity of claims made clauses, some 
insured parties continue to challenge these 
clauses. While the validity of claims made 
clauses is no longer a real issue, we note that 
the debate has now moved on to the retroactive 
and/or the extended reporting period provided 
in these clauses.

Interpretation of Insurance Contracts
When the wording of an insurance contract gives 
rise to uncertainty, the standard rules on inter-
pretation of contracts set out by Articles 1362 to 
1371 of the Italian Civil Code apply. These are 
the rules to follow in order to establish what a 
contract, including a policy, really means.

•	The parties’ common intentions must prevail 
over the strict literal wording and the parties’ 
conduct must be taken into account to under-
stand their intentions.

•	Contract terms and expressions must be 
interpreted in light of the whole contract or 
statement in which they appear.

•	The contract must be interpreted in good 
faith.

•	Contract terms must be interpreted so as to 
give them some effect instead of none.

•	Contract terms which can have more than 
one meaning must be interpreted in the sense 
most suited to the nature and purpose of the 
contract.

•	Standard contract terms drafted by one of the 
parties are interpreted, in case of ambiguity, 
in favour of the other party (contra profer-
entem rule).
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In the last few years the Italian Supreme Court 
has increasingly given prominence, in the inter-
pretation of insurance contracts, to the contra 
proferentem rule, stating that in interpreting 
insurance contracts, which will be drafted in a 
clear and understandable manner, the judge is 
not allowed to attribute a specific meaning to 
multiple meaning clauses, even if the meaning is 
theoretically not incompatible with their wording, 
without having resorted to all other interpretive 
criteria provided for by Article 1362 et seq of the 
Italian Civil Code, and, in particular, to the provi-
sion concerning interpretation against the drafter 
first. This Article has a specific purpose – if the 
clause has only been drafted by one contract-
ing party, the poor clarity of the wording will be 
attributed to the contracting party because no 
contribution has been given in the relevant draft-
ing by the other contracting party (Italian Civil 
Supreme Court, 23 September 2021, No 25849).

Litigation Against D&Os
The statutory auditors’ reform
Financial crises statistically generate an increase 
in litigation. The COVID-19 pandemic has had a 
significant effect on the volume of claims against 
D&Os as the economic crisis that followed the 
pandemic had a strong impact on the number 
of companies that went into bankruptcy, which 
in turn resulted in an increase in actions against 
D&Os.

This increase primarily affected statutory audi-
tors, who are often accountants and, as such, 
subject to mandatory PI insurance. The focus 
has therefore gradually shifted to statutory audi-
tors, who have become the real “target” of liabil-
ity actions (together with their insurers).

The reform announced is aimed at solving this 
issue by capping the statutory auditors’ liabil-
ity to a pre-fixed amount to be determined on 

the basis of their annual payroll. Furthermore, 
the reform will also change the limitation period 
which will start running from an earlier date than 
the one regarding the directors.

On 9 April 2024 the proposal arrived before the 
Italian Parliament. The reform should soon be 
approved by the Italian Parliament and will cer-
tainly have a huge impact on the amount of liti-
gation against D&Os or, at least, on the amount 
receivers will claim in court.

ESG
ESG considerations are also likely to impact 
litigation against D&Os. In fact, in addition to 
the Corporate Sustainability Reporting Directive 
(CSRD), Italy is in the process of adopting some 
environmental regulations that may affect litiga-
tion against D&Os.

Reference is made more specifically to per-
fluoroalkyl substances and polyfluoroalkyl sub-
stances (PFAS), which are chemical compounds 
that have been used since the 1940s in many 
industrial sectors, including the food industry 
and can resist major natural degradation pro-
cesses, partly because of their water and oil 
repellency. They have hit the news in the last 
few years because they are highly polluting and 
have a significant negative effect on health.

It is for this reason that American legislators 
put the focus on this issue and adopted regula-
tions to prohibit the use of these substances, 
especially in drinking water, over certain limits. 
This led to a large number of claims and class 
actions against both the corporate entities and 
their D&Os.

Since both the European and Italian legislators 
are following the American path, we expect to 
see a significant increase in litigation against 
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D&Os arising out of such potential and future 
regulations as environmental studies show that 
most waters in Italy have PFAS over the “accept-
able” limits.

Climate Risk
Climate change is a critical issue for the insur-
ance industry in Italy, which is one of the Europe-
an countries most exposed to the hydrogeologi-
cal risk due to morphology, urban development 
and human activity. Despite the increasing fre-
quency and severity of climate-related natural 
disasters, this risk has been underestimated by 
Italian consumers as well as by corporate enti-
ties.

To partly address the insurance protection gap 
in this area, Law No 213 of 2023 (the “Budget 
Law”) was passed on 30 December 2023 and 
has introduced a new obligation for companies 
with registered offices in Italy and for compa-
nies with registered offices abroad with a perma-
nent establishment in Italy to take out insurance 
to cover damage to assets caused by natural 
disasters and catastrophic events occurring 
on national territory. The Budget Law defines 
calamitous and catastrophic events as those 
caused by earthquakes, floods, landslides, and 
inundations. However, procedures for identify-
ing calamitous and catastrophic events eligible 
for compensation may also be referred to in the 
implementing decrees to be issued by the Min-
istries of Economy and Finance and of Business 
and Made in Italy.

Companies have to fulfil the obligation by 31 
December 2024 and insurance companies will 
not be able to refuse to underwrite the risk. 
However, they will be entitled to offer coverage 
either by directly assuming the entire risk or in 
co-insurance, including through consortia of a 
plurality of undertakings.

Catastrophe risk can also be covered with para-
metric policies, which represent an innovative 
form of insurance offering coverage based on 
specific, predefined and measurable param-
eters, especially when the increase in premiums 
renders the standard way of risk transferring 
uneconomical.

In the Italian market, insurers are also offering 
hybrid policies in which compensation is trig-
gered when pre-established parameters occur 
but, at the same time, material damages are 
adjusted too.

Class Actions and Third-party Funding
There are currently two types of collective action 
in Italy.

The first is the proper “class action” set out by 
Law No 31 of 2019 and new Articles 840 bis 
and ff of the Italian Code of Civil Procedure 
introduced in 2019 and effective since 19 May 
2021. It has broad application as claimants are 
no longer limited to consumers (as was the case 
previously) but can also consist of business enti-
ties acting to protect their homogenous rights 
which have been prejudiced by companies or 
entities delivering public services.

The charges against the defendants can also 
consist of tort liability opt-in.

The second is the “representative action” set out 
by Legislative Decree No 28 of 2023 which was 
issued on 10 March 2023 and new Articles 140 
ter and ff of the Consumer Code introduced in 
March 2023 to reflect EU Directive 2020/1828 
and have been in force since 25 June 2023. 
Claimants can only be qualified consumer 
organisations listed with the Ministry of Enter-
prises, national public authorities and foreign 
entities listed with the European Commission.
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Defendants are classed as professionals, mean-
ing any individual or legal entity, either public or 
private, who breached EU regulatory provisions 
and therefore prejudiced the collective interests 
of consumers. Litigation funding is provided if 
there are no conflicts of interest or undue influ-
ence.

The Supreme Court has recently confirmed that 
litigation funders are not required to be regis-
tered under Article 106 of Legislative Decree 
No 385 of 1993 (the “Italian Banking Act”). This 
means that litigation funding does not imply any 
financial activity subject to authorisation pursu-
ant to the Italian Banking Act. Litigation funding 
is quite new to the Italian market and is evolving 
rapidly.

New Product Liability Directive
The 1985 Product Liability Directive is being 
heavily amended and the new directive, which 
is expected to be released in 2026, will apply to 
products put on the market 24 months after it 
enters into force. The reform was prompted by 
constant technological progress. The main revi-
sions being made to the directive will try to grant 
consumers greater protection and facilitate their 
chances to obtain compensation.

The most important features of the new legisla-
tion include the following.

•	Definition of product: the new directive will 
include a larger range of goods under the 
definition of product. This will broaden the 
range of products covered to include soft-
ware and AI systems.

•	Liable operators: further subjects of the pro-
duction/distribution chain will be held liable, 
such as the manufacturer of a component.

•	Damages: the new directive will not only 
cover physical damage but also medically 

recognised harm to psychological health and 
damage to personal data.

•	Burden of proof: the directive will introduce 
presumptions of defectiveness and presump-
tions of causal link between damage and 
defectiveness. This will create a lower burden 
of proof for consumers to meet.

•	Expiry period: the directive will introduce a 
25-year expiry period for latent damages.

Not all of these provisions are likely to impact 
product liability disputes in Italy and insurance-
related disputes. For example, as far as dam-
ages are concerned, the Italian courts have 
always recognised and compensated both 
psychological damage and pain and suffering. 
In terms of presumptions of defectiveness, the 
Italian courts may disregard these presump-
tions as the Italian Supreme Court has always 
provided a strict interpretation of defectiveness 
and experts are often appointed by judges to 
investigate the defectiveness of the product and 
ascertain the existence of the required causal 
link. Conversely, the new expiry period for latent 
damage as well as the inclusion of software and 
AI systems among products potentially defec-
tive may increase the number of claims against 
manufacturers and their insurers.

Cyber-Risk
The cyber-risk landscape is expected to be sig-
nificantly impacted in various ways in the months 
ahead because of evolving technologies on the 
one hand and the recent development of EU 
cybersecurity legislation on the other. In terms 
of new technologies, the emerging use of AI has 
already been exploited and will continue to be in 
the future by threat actors who take advantage 
of new vulnerabilities in AI tools and additional 
opportunities to launch an increased number of 
new and/or more advanced cyber-attacks (such 
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as deep fake frauds and more sophisticated 
phishing attacks).

At the same time companies using AI technolo-
gies (such as chatbots) in client/customer ser-
vice relationships are expected to be subject to 
greater exposure in terms of third-party liability 
claims for AI errors. Finally, the implementation 
of AI technologies in the operational and busi-
ness processes of a company will most likely 
also have a financial impact on the amount of 
business interruption loss and/or of data recov-
ery costs that a company might bear following 
a cyber-attack.

The potential negative impact of the spread of 
AI on cyber-risk could, however, be mitigated 
through the new rules on cybersecurity recently 
introduced by EU legislation (NIS2 Directive No 
2022/2555 under implementation in Italy with the 
scheme of the Legislative Decree submitted by 
the government to the Parliament for approval 
on 17 June 2024, Dora Regulation No 2022/2554 
and Cyber Resilience Act dated 12 March 2024).

All of these pieces of legislation are aimed at 
strengthening operational resilience by adopt-
ing a broad range of cybersecurity measures in 
terms of the prevention, handling and reporting 
of cyber-attacks and improving co-operation and 
supervision of member states to create shared 
intelligence on cyber-risks. The correct imple-
mentation and application of these new rules will 
result in a lower risk of successful cyber-attacks 
or a decrease in related losses at least.

W&I
Warranty & indemnity insurance is aimed at 
protecting the buyer (and less commonly the 
seller) from the breach of the representations 
and warranties contained in the sale and pur-
chase agreement. After some initial resistance, 
this type of insurance is now increasingly used in 
M&A transactions in Italy (it has increased four-
fold since 2016) as it provides the buyer with a 
clean exit and the seller with the right of recourse 
to a highly rated insurer.

With the risk transferred to the insurer, the due 
diligence plays a key role because the insurer 
will estimate the extent of the guarantee on the 
data and risks emerging from the due diligence 
reports. Compared to other insurance products, 
W&I litigation is extremely rare and most out-of-
court disputes around coverage are often inves-
tigated and settled with the support of a forensic 
accountant.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Overview
Litigation is the public system for insurance dis-
pute resolution. If parties to an insurance policy 
have concluded an arbitration agreement, the 
courts will heed the agreement and the dispute 
will be resolved not by litigation but by arbitration 
(see 3.3 The Use of Arbitration for Insurance 
Dispute Resolution). A dispute over an insur-
ance contract may also be resolved by ADR, 
including court-assisted mediation and media-
tion by ADR institutions designated by the Insur-
ance Business Act (see 1.3 Alternative Dispute 
Resolution (ADR)). The purpose of ADR is to 
facilitate resolution by the agreement of both 
parties; accordingly, if no agreement is reached, 
the procedure ends and the dispute is resolved 
by litigation or arbitration.

Provisional Remedy and Compulsory 
Execution
Before or in the course of litigation or arbitration, 
a provisional remedy procedure is available. The 
claimant must submit prima facie, evidence that 
demonstrates that their claim exists and that it is 
necessary to preserve it, and deposit a counter-
security with a Japanese court. After a judgment 
or an arbitral award becomes final and conclu-
sive, a claimant may file a petition with the court 
to commence compulsory execution proceed-
ings to collect its claim from a debtor’s assets.

Litigation
The most important dispute resolution system is 
litigation. An insurance policy governed by Japa-
nese law usually contains a jurisdiction clause 
whereby a specific District Court is agreed as 
the first instance court. In such case, the Dis-
trict Court is the first instance court, the Court 

of Appeal that has jurisdiction over the place of 
the District Court is the second instance court 
and the Supreme Court is the final instance 
court. The number of judges is one or three in 
the District Court, three in the Court of Appeal 
and three to five in the Supreme Court (nine to 
15 when the Supreme Court decides to hear the 
case en banc).

Time Until Judgment
Japanese courts have a non-mandatory target to 
finish the first instance procedure as quickly as 
possible within a period of two years. About 75% 
of all cases appealed to the Court of Appeal (not 
limited to insurance disputes) are finished within 
six months by judgment, settlement, withdraw-
al, etc. About 90% of all cases in the Supreme 
Court (again not limited to insurance disputes) 
are finished within six months.

1.2	 Litigation Process and Rules on 
Limitation
Litigation Process
Up to the first hearing date
The plaintiff files a complaint with the first 
instance court specifying the parties, their legal 
representatives (in the case of a company, a 
person who has legal authority to represent the 
company), the gist of the claim and cause of 
action. After the judge finds the complaint to be 
in order, the court effects service of the com-
plaint and issues a summons for the first hear-
ing date to the defendant. After the service, the 
defendant must submit their answer to the court. 
Both the complaint and the answer are treated 
as stated in the first hearing date for oral argu-
ment.

Up to witness examination
After the first hearing date, the plaintiff and 
defendant alternately submit legal briefs (a doc-
ument describing its case), an evidence expla-
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nation and documentary evidence. The court 
may also designate the case for preparatory pro-
ceedings, where hearings are held in a meeting 
room without a public audience. The exchange 
of briefs and evidence usually continues until 
the issues are clarified and both parties’ argu-
ments are exhausted. If witness examinations 
are planned, the court confirms with the parties 
which facts will be proven by witness testimony.

Evidence
When submitting documentary evidence written 
in a foreign language, the party must submit a 
Japanese translation of the relevant parts, and 
the opposing party is entitled to object to the 
accuracy of the translation. If a party presents an 
expert’s opinion to the court, the expert’s report 
should be submitted first and the expert may 
then be examined in witness examination. An 
expert retained by a party is different from an 
expert designated by the court.

The Japanese judicial system does not adopt a 
discovery system such as those in place in Eng-
land or the US, and a party seeking disclosure of 
evidence in the hands of an opponent or a third 
party must file a petition with the court for a court 
order to produce documents.

Up to the first instance judgment
If a party applies for examination of a witness 
and the judge considers such examination nec-
essary, the witness submits their statement to 
the court a few weeks before the witness exami-
nation. The witness is then examined and cross-
examined in a courtroom, with an interpreter 
in the case of a non-Japanese-speaking wit-
ness. Both parties submit the final brief, taking 
account of the results of the examination. Prior 
to or after the examination, the court often asks 
both parties about the possibility of settling the 

case by amicable settlement. If no settlement is 
reached, the court renders judgment.

The second instance
A losing party in the first instance may file a 
petition for appeal within two weeks from the 
date of service of the original judgment, and 
must then submit detailed grounds for appeal 
within 50 days from the appeal. The opponent 
may file a written counterargument by the dead-
line designated by the second instance court (a 
Court of Appeal if the first instance court was a 
District Court). In practice, these submissions 
are of high importance as the judges examine 
them carefully in forming their initial impression 
of whether there are merits to the appeal. Ordi-
narily, the second instance judges are not willing 
to have additional hearing dates for further argu-
ments. After the conclusion of oral arguments 
(which may take place on the first hearing date), 
the court may ask both parties about the pos-
sibility of settlement before deciding to render 
judgment.

The third instance
Judgments of the second instance courts may be 
appealed to the second appellate court, which is 
the Supreme Court if the second instance was 
presided over by a Court of Appeal. However, 
the grounds of appeal to the Supreme Court 
are very narrow and are limited to errors in the 
construction of the Constitution, among other 
barriers.

Rules on Limitation
General
Under Japanese conflict of laws rules, limitation 
is considered as a matter not of procedural law 
but of substantive law. Accordingly, the follow-
ing applies if an insurance policy is governed by 
Japanese law:
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•	the right to claim an insurance payment, the 
right to claim a refund of insurance premiums 
and the right to claim a refund of a premium 
reserve are subject to a three-year limita-
tion period from the time the right becomes 
exercisable;

•	the right to claim insurance premiums is sub-
ject to a one-year limitation period from the 
time the right becomes exercisable; and

•	limitation is effected when a party invokes 
the limitation after the expiry of the limitation 
period.

If an insurance policy is governed by a foreign 
law, the rights expire according to the limitation 
provisions set out in the foreign law.

Expiry of limitation period
It is possible to postpone the expiry of the limi-
tation period, or to renew it, through certain 
events. For example:

•	if a party commences litigation, the limitation 
period does not expire until the litigation is 
completed;

•	if an agreement to hold negotiations on a 
claim is made in writing, the limitation period 
does not expire until one year (or an agreed 
time period of less than one year) has passed 
from the time of the agreement (or six months 
from the time of the notice of refusal of the 
negotiation); and

•	if a demand is made, the limitation period 
does not expire for six months from the time 
of the demand.

Limitation is one of the most complicated areas 
of law and a Japanese lawyer’s advice should be 
sought for specific cases.

1.3	 Alternative Dispute Resolution (ADR)
ADR is widely used in the insurance field. Japan 
has three ADR institutions designated by the 
Prime Minister based upon the Insurance Busi-
ness Act:

•	the Sompo ADR Centre (for a dispute against 
a Japanese non-life insurance company);

•	the Insurance Ombudsman (for a dispute 
against a foreign non-life insurance com-
pany); and

•	the Life Insurance Counselling Office (for a 
dispute against a life insurance company).

All three institutions have complaint resolution 
procedures and dispute resolution procedures. 
Their systems are basically the same, as follows.

Complaint Resolution Procedure
An insured or a policyholder files a complaint with 
the ADR institution, which then provides neces-
sary advice, notifies the relevant insurer of the 
complaint and requests them to respond swiftly. 
The insurer makes contact with the insured or 
the policyholder, and holds negotiations for the 
resolution of the dispute. If the dispute is not set-
tled within a certain period, the institution may 
refer the insured or the policyholder to a dispute 
resolution procedure, and the complaint resolu-
tion procedure ends.

Dispute Resolution Procedure
An insured or a policyholder files a petition 
for dispute resolution with the ADR institution, 
which then appoints one or more committee 
members to handle the dispute resolution pro-
cess. In the case of the Life Insurance Coun-
selling Office, its internal permanent committee 
handles the dispute resolution process. The 
committee hears both parties’ arguments and, 
if considered appropriate, proposes settlement 
terms. In principle, the insurers owe an obliga-
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tion to accept certain settlement terms (special 
mediation terms in the case of the Sompo ADR 
Centre and the Insurance Ombudsman, and set-
tlement terms in the case of the Life Insurance 
Counselling Office), while the insured or the poli-
cyholders do not.

Number of Cases
For the period from 1 April 2023 to 31 March 
2024, the Sompo ADR Centre newly accepted 
about 4,550 complaint resolution cases and 
about 540 dispute resolution cases, the Insur-
ance Ombudsman about 140 complaint reso-
lution cases (the number of dispute resolution 
cases is not disclosed) and the Life Insurance 
Counselling Office about 3,800 complaint reso-
lution cases and about 380 dispute resolution 
cases.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction
Agreement
Under the Japanese rules regarding international 
jurisdiction, parties to an insurance contract may 
agree on a country in which they are permitted 
to file an action with the courts. The agreement 
is not valid unless it is made regarding actions 
that are based on a specific legal relationship, 
and executed by means of a written document. 
An agreement that an action may be filed only 
with the courts of a foreign country may not be 
invoked if those courts are unable to exercise 
jurisdiction by law or in fact. A jurisdiction agree-
ment in which the parties agree exclusive juris-
diction of the court that has the jurisdiction over 
the head office of the defendant is, in principle, 
valid, unless the agreement is extremely unrea-
sonable and against public policy (the Supreme 

Court judgment of 28 November 1975 Minshu 
29.10.1554).

Other grounds
The Code of Civil Procedure of Japan provides 
certain grounds for the jurisdiction of the Japa-
nese courts where no jurisdiction agreement 
exists. Typical examples are as follows:

•	an action that is brought against a corpora-
tion whose principal office or business office 
is located in Japan; and

•	an action on a claim for performance of a 
contractual obligation, on a claim for dam-
ages due to non-performance of a contrac-
tual obligation or on any other claim involving 
a contractual obligation if the contractually 
specified place for performance of the obliga-
tion is within Japan.

However, even when the Japanese courts have 
jurisdiction over an action (except when an 
action is filed based on an exclusive jurisdiction 
agreement specifying the Japanese court), the 
court may dismiss the whole or part of an action 
without prejudice if it finds that there are special 
circumstances due to which, if the Japanese 
courts were to conduct a trial and reach a judi-
cial decision in the action, it would be inequitable 
to either party or prevent a fair and speedy trial, 
in consideration of the nature of the case, the 
degree of burden that the defendant would have 
to bear in responding to the action, the location 
of evidence, and other circumstances.

Choice of Law
General
Under the conflict of laws rules of Japan, the 
law that applies to an insurance policy is the 
law of the place chosen by the parties at the 
time of the conclusion of the insurance policy. In 
the absence of said choice of law, an insurance 
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policy shall be governed by the law of the place 
with which the insurance policy is most closely 
connected at the time of the conclusion of the 
insurance policy. The law of the habitual resi-
dence of the insurer is presumed to be the law 
of the place with which the insurance policy is 
most closely connected. The parties may agree 
to change the governing law otherwise appli-
cable to the insurance policy, but such change 
may not be asserted against a third party when 
it prejudices the rights of such third party.

Consumer protection
There are special provisions regarding the choice 
of law for consumer contracts. For example, 
even when the law applicable to the consumer 
contract as a result of a choice or a change of 
governing law is a law other than the law of the 
consumer’s habitual residence, if the consumer 
has manifested their intention to the business 
operator that a specific mandatory provision 
from within the law of the consumer’s habitual 
residence should be applied, such mandatory 
provision shall also apply to the matters stipu-
lated by the mandatory provision with regard to 
the formation and effect of the consumer con-
tract. Notwithstanding said general rule, in the 
absence of a choice of law with regard to the 
formation and effect of a consumer contract, the 
formation and effect of the consumer contract 
shall be governed by the law of the consumer’s 
habitual residence.

2.2	 Enforcement of Foreign Judgments
Validity of a Final and Conclusive Judgment 
Rendered by a Foreign Court
A final and conclusive judgement rendered by a 
foreign court must satisfy the following require-
ments in order to be enforceable in Japan:

•	the jurisdiction of the foreign court is rec-
ognised pursuant to laws and regulations, 
conventions or treaties;

•	the defeated defendant has been served 
(excluding service by publication or any other 
similar service) with the requisite summons or 
order for the commencement of litigation, or it 
has appeared without being so served;

•	the content of the judgment and the litigation 
proceedings are not contrary to public policy 
in Japan; and

•	a guarantee of reciprocity is in place.

This general rule is applicable to enforcement by 
or against insurers in Japan.

General Procedure
A party who seeks enforcement in Japan of a 
final and conclusive judgment rendered by a for-
eign court should firstly file a lawsuit against an 
obligor for an execution judgment. After the exe-
cution judgment becomes final and conclusive, 
the party may apply with the Japanese courts for 
compulsory execution against real property, ves-
sels, movables, claims and other property rights.

2.3	 Unique Features of Litigation 
Procedure
Litigation Costs
When filing a lawsuit, the plaintiff needs to pur-
chase revenue stamps and attach them to the 
complaint. The amount of the revenue stamp is 
roughly proportional to the claim amount. The 
cost of revenue stamps is included in the litiga-
tion costs, which are borne entirely or partly by 
a losing party. However, in practice, such cost 
is not claimed.

Legal Costs
Legal costs (attorneys’ fees) shall be borne by 
each party and are not recoverable from the 
losing party. In the case of a claim in tort, the 
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Japanese courts often add 10% of the awarded 
amount as attorneys’ fees. However, it is unre-
lated to the actual amount spent by the winning 
party.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
If a party files a lawsuit with a Japanese court 
for a dispute (including insurance and reinsur-
ance) that is subject to an arbitration agreement 
and the other party requests dismissal without 
prejudice, the Japanese court will, in principle, 
dismiss the lawsuit without prejudice. There are 
exceptions to this general rule where:

•	the arbitration agreement is null and void;
•	the arbitration procedure cannot be carried 

out based on the terms of the arbitration 
agreement; and

•	the other party requests dismissal pursuant 
to the arbitration agreement after it presented 
oral arguments on the merits.

These rules are applied regardless of whether 
the place of arbitration is in or outside Japan, or 
has not been fixed.

3.2	 The New York Convention
New York Convention
Japan is a contracting state of the New York 
Convention.

Enforcement of Arbitral Awards Handed 
Down in Other Jurisdictions
When the place of arbitration is outside Japan 
and a party seeks to enforce an award from that 
arbitration in Japan, the party must obtain an 
execution order of the arbitral award from the 

Japanese courts, and then apply to the Japa-
nese courts for compulsory execution against 
the respondent’s assets. In the application, 
various documents must be submitted to the 
Japanese courts, including an arbitral award for 
which an execution order has become final and 
conclusive.

Execution Order
A party who intends to enforce an arbitral award 
may apply for an execution order with the Japa-
nese courts. The court may not make a deci-
sion on the application without holding oral argu-
ments or a hearing that both the applicant and 
the obligor-respondent can attend. The court 
dismisses the application if it finds that any of 
the grounds set forth in Article 45 paragraph 2 
of the Arbitration Act (which are substantially the 
same as Article 5 of the New York Convention) 
exists. Otherwise, an execution order is issued.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Use of Arbitration
Arbitration is not a significant form of insurance 
dispute resolution in Japan.

Rules of Arbitration
If the place of arbitration is in Japan, the general 
rules provided in the Arbitration Act are applied 
to arbitration. According to these rules, the par-
ties must be treated equally in an arbitration pro-
cedure, the parties must be given full opportunity 
to argue their case in an arbitration procedure, 
the rules of arbitration provided by the parties’ 
agreement must be observed by the arbitral tri-
bunal, etc. If the parties agree to resolve their 
dispute at an arbitration institution such as the 
Japan Commercial Arbitration Association, the 
arbitration rules provided by the institution are 
also applied.
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Private Character
Arbitration is neither presided over by the nation-
al courts nor operated at the taxpayer’s expense. 
In this sense, arbitration is private. On the other 
hand, Japanese law provides for general rules 
regarding the arbitration procedure; a claim by 
arbitration has the statutory effect of postponing 
the expiry of the limitation period, and an arbitral 
award is given the same effect as a final and 
conclusive court judgment. Considering these 
aspects, an authoritative academic has pointed 
out that arbitration has the character of a semi-
public dispute resolution.

Appeal to Arbitral Award
If the place of arbitration is in Japan, a party may 
apply to the Japanese courts for a cancellation 
of the arbitral award. The court may not make a 
decision on the application without holding oral 
arguments or a hearing that both parties to the 
arbitration can attend. The court may cancel the 
arbitral award if certain grounds exist that are 
substantially the same as Article 5 paragraph 
1(a)–(d) and paragraph 2 of the New York Con-
vention.

4. Coverage Disputes

4.1	 Implied Terms
Terms are not implied into a contract of insur-
ance by operation of law. Japanese insurance 
contracts normally contain detailed terms and 
conditions. Disputes are resolved through the 
construction of specific terms in the contract.

4.2	 Rights of Insurers
Principle – Insured’s Obligation to Answer the 
Insurer’s Questions
In concluding a non-life insurance policy, a life 
insurance policy or a fixed-amount accident and 
health insurance policy, an insurer-to-be has 

the right to request the disclosure of facts with 
regard to material matters concerning the likeli-
hood of the occurrence of loss to be compensat-
ed for under the relevant insurance policy. The 
policyholder/insured-to-be owes an obligation 
to disclose the facts requested by an insurer-
to-be. This is a mandatory rule under the Japa-
nese Insurance Act that may not be contracted 
out of to the disadvantage of the policyholder 
or insured.

If the policyholder or insured fails to disclose 
such facts or discloses false facts intentionally or 
by gross negligence, an insurer, in principle, may 
cancel the insurance policy. This is also a man-
datory rule that may not be contracted out of to 
the disadvantage of the policyholder or insured.

Exception – Insured’s Obligation to Voluntarily 
Disclose Material Matters
These mandatory rules are not applicable to 
certain non-life insurance policies that compen-
sate damage arising from business activities, 
including marine insurance policies, property 
insurance policies or liability insurance policies 
regarding aircraft or nuclear facilities. Freedom 
of contract is widely admitted. For example, 
standard hull and machinery insurance policies 
provide that a policyholder/insured-to-be must 
disclose facts with respect to important matters 
that may affect the acceptance of underwriting 
or the decision of the contents of an insurance 
policy by the insurer-to-be (ie, in these cases, 
the scope of disclosure is not limited to facts 
requested by an insurer-to-be). Such standard 
policies commonly provide for the insurer’s right 
of cancellation where the policyholder or insured 
failed to disclose facts or disclosed false facts.
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4.3	 Significant Trends in Policy Coverage 
Disputes
Litigation Cases
There are many cases in which insurers allege 
that the insured caused the incidents inten-
tionally or by gross negligence, and rely upon 
exemption clauses in the insurance policies. The 
Japanese courts carefully consider the circum-
stances and background of the incident, occur-
rences after the incident and economic motiva-
tion, among other factors, in their fact-finding 
and judgment on the issues.

ADR Cases
Wide varieties of cases and issues are raised with 
regard to various types of insurance. It is difficult 
to see any trends. There has been an increase 
in the number of insurance claims relating to 
accidents involving water leakage and overflow. 
There have also been a number of cases where 
claims have been made for accidents involv-
ing dropped smartphones, based on a special 
clause for personal effects. There has also been 
an increase in the number of cases where claims 
have been made under the emergency response 
expense riders of overseas travel insurance and 
comprehensive business activity insurance poli-
cies for various expenses incurred as a result of 
being infected with COVID-19.

4.4	 Resolution of Insurance Coverage 
Disputes
Generally, insurance coverage disputes are 
resolved through negotiation. If it turns out to 
be difficult, they are resolved by litigation, arbi-
tration or ADR.

The position is slightly different for reinsurance 
contracts. Most reinsurance coverage disputes 
are resolved by negotiation; it is rare for them to 
be settled though legal proceedings.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
Principle
The position is almost the same where the law 
views the insured party as a consumer. The dif-
ferences are as follows.

The Consumer Contract Act
The Consumer Contract Act provides a consum-
er’s right of rescission of a contract. A consumer 
may rescind a consumer contract, for example, 
in the case of a consumer’s mistake caused by 
a trader’s material misrepresentation or by a 
trader’s provision of a conclusive assessment 
of uncertain matters. If a consumer rescinds an 
insurance policy based upon these rights, they 
receive a refund of the insurance premium; how-
ever, this would not be a sufficient remedy in 
many cases.

ADR
For a dispute between a consumer and a trad-
er of national import, a consumer may utilise 
mediation or arbitration by the Dispute Resolu-
tion Committee of the National Consumer Affairs 
Centre of Japan. However, it is unclear how 
many insurance disputes are settled by these 
procedures.

4.6	 Third-Party Enforcement of 
Insurance Contracts
Principle
A third party may neither enforce an insurance 
contract nor sue an insurer in connection with 
an insurance contract. If a third party’s claim 
against an insured is established by final and 
conclusive judgment, the third party may apply 
to the Japanese courts for a seizure order of the 
insured’s claim against an insurer for insurance 
payment. The third party is entitled to directly 
collect the claim for insurance payment from 
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the insurer one week after service of the seizure 
order to the insured.

Execution of Statutory Lien in Liability 
Insurance
A third party who has a claim for compensation 
for damage against an insured under a liability 
insurance policy has a statutory lien over the 
insured’s claim against the insurer for insurance 
payment (Article 22 paragraph 1 of the Insur-
ance Act). Even if it does not have a final and 
conclusive judgment that establishes their claim 
against the insured, the third party may apply 
to the Japanese courts for a seizure order of 
the claim for insurance payment, based on the 
statutory lien.

Direct Claim Based on Insurance Policy
If an insurance policy contains a clause that 
allows a direct claim by a third party against 
the insurer, a third party may claim for payment 
against the insurer to the extent allowed by the 
clause. Such a clause is often contained in an 
automobile insurance policy.

Direct Claim Based on Japanese Law for 
Automobile Accidents
The Act on Securing Compensation for Auto-
mobile Accidents provides for compulsory auto-
mobile liability insurance, under which a person 
who puts an automobile into operational use for 
their own benefit is included as an insured. When 
the person is liable to compensate for damage to 
a third party, that third party may directly claim 
against the insurer for the payment of damage 
up to the amount of insurance coverage.

4.7	 The Concept of Bad Faith
Japan does not have a concept of bad faith or 
bad faith breach of contract in the areas of insur-
ance and reinsurance law.

4.8	 Penalties for Late Payment of Claims
Late Payment Interest
If an insurance policy is governed by Japanese 
law, an insurer is obliged to pay late payment 
interest if it fails to pay the insurance claim by 
the due date. If the interest rate is agreed in the 
insurance policy, the agreed rate is applied. If 
there is no such agreement, the statutory rate 
is applied. The current statutory rate is 3% per 
annum but it may be changed by ministerial 
order in the future. If an insurer failed to make 
the payment by a due date that was on or prior 
to 31 March 2020, the old statutory interest rate 
of 6% per annum applies.

Due Date
Even if the due date of an insurance claim is pro-
vided in an insurance policy, if the due date falls 
after the expiry of a reasonable period of time to 
confirm matters that need to be confirmed under 
the insurance policy for the purpose of payment 
of an insurance claim, the day on which such 
period expires is treated as the due date for pay-
ment of the insurance claim.

If the due date of an insurance claim is not pro-
vided in an insurance policy, the insurer is not 
responsible for any delay until an insurance pro-
ceeds payment is claimed and the period neces-
sary to confirm the insured event, etc, pertaining 
to said claim expires.

An insurer is not liable to pay late payment inter-
est for the period of delay in investigation that 
is attributable to a policyholder or an insured.

4.9	 Representations Made by Brokers
Generally, an insured would not be bound by 
representations made by its broker. It is normal-
ly understood in Japan that when an insurance 
broker performs procedures such as applica-
tion for insurance for its customers (ie, a person 
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who is to be a policyholder or an insured), the 
insurance broker acts not as an agent but as a 
messenger of the customer. Under this interpre-
tation, the insurance broker has no authority to 
represent the customer as agent and, accord-
ingly, an insured is not bound by the broker’s 
representations.

However, in a specific case, the question should 
be examined carefully, taking factual back-
grounds into consideration.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
General
Delegated arrangements such as those adopt-
ed between a Lloyd’s syndicate and managing 
agents are not common in Japan. With regard to 
a Lloyd’s syndicate, there is a precedent in which 
the Japanese court allowed a leading underwrit-
er who was one of the members of a Lloyd’s 
syndicate to pursue legal proceedings relating 
to an insurance policy on behalf of themselves 
and other members.

Co-insurance
Co-insurance is widely used in Japan. A leading 
underwriter and other underwriters usually con-
clude a business outsourcing contract. Based 
on the contract, the leading underwriter would 
issue the co-insurance policy papers, but the 
leading underwriter is not usually authorised to 
conclude the insurance contract on behalf of 
the other underwriters. In addition, the leading 
underwriter would deal with the administration 
of the insurance claim payment, but is usually 
not authorised to assess loss on behalf of other 
underwriters. Each insurer in a co-insurance 
owes separate liability to an insured in propor-
tion to each underwriting ratio. In order to pursue 
100% of the rights or obligations in a co-insur-

ance policy, all co-insurers must be the plaintiffs 
or the defendants.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
No statistics are published on the area of claims 
where insurers fund the defence of insureds or 
insurers make insurance payment for disputes 
costs.

Most liability insurance policies in Japan pro-
vide insurance cover for disputes costs. As long 
as the requirements for the cover are satisfied, 
insurers generally make insurance payments 
for the costs irrespective of the areas of claims. 
However, insurers of automobile insurance are 
specially allowed negotiation with the victims on 
behalf of the insureds. This allows insureds to 
save disputes costs, while insurers may negoti-
ate for a smaller insurance payment.

5.2	 Likely Changes in the Future
The situation is unlikely to change in the next 
few years.

5.3	 Trends in the Cost or Complexity of 
Litigation
As Japanese society and the country’s economy 
have become highly complex, litigation cases 
have inevitably come to contain complex ele-
ments, which has led to a general increase in 
litigation costs. More than half of the recently 
published court precedents in the area of liability 
insurance are automobile collision cases, which 
have traditionally been the most common type of 
case. However, there are also some cases con-
cerning complex and high-value claims, such 
as those relating to a nuclear incident, asbestos 
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damage, oil pollution, directors’ and officers’ 
liability and expert malpractice liability.

5.4	 Protection Against Costs Risks
Claimants can buy rights protection insurance 
for insurance coverage of legal costs or litiga-
tion costs (see 2.3 Unique Features of Litiga-
tion Procedure). In many cases, rights protec-
tion insurance takes the form of an additional 
endorsement to the automobile insurance, fire 
insurance or other major insurance policy. A few 
insurance companies sell rights protection insur-
ance for natural persons as well as legal persons 
in the form of independent insurance.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
With respect to an insurance policy governed by 
Japanese law, the law gives an insurer a right of 
action to recover sums from third parties causing 
an insured loss to an insured.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
Article 25 of the Insurance Act of Japan provides 
the following effects.

•	When it has paid an insurance claim, the 
insurer shall be subrogated with respect to 
any claim against a third party acquired by an 
insured due to the occurrence of damages 
arising from an insured event (the “Insured’s 
Claim”).

•	The maximum amount of subrogation is the 
lesser of:
(a) the amount of the insurance payment 

made by the insurer; or
(b) the amount of the Insured’s Claim (if the 

amount of the insurance payment made 

by the insurer falls short of the amount of 
damages to be compensated, the amount 
that remains after deducting the amount 
of the shortfall from the amount of the 
Insured’s Claim).

•	If the amount of the insurance payment 
falls short of the amount of damage to be 
compensated, the insured’s right to receive 
payment of the un-subrogated portion of the 
Insured’s Claim shall have priority over the 
subrogated claim.

Name
Under Article 25 of the Insurance Act, the 
Insured’s Claim is transferred to the insurer by 
operation of law when the insurer has paid the 
insurance claim. Accordingly, the claim is exer-
cised in the name of the insurer.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Type of Litigation
There have not been drastic changes in the type 
of litigation in the year up leading up to August 
2024.

The war in Ukraine has not affected the types 
of litigation in Japan, and there have been no 
other developments that have affected the type 
of proceedings in Japanese courts.

Amount of Litigation
According to court statistics, about 570,000 
ordinary civil and administrative litigation cases 
were newly filed in 2023, which is an increase of 
approximately 12% from the number in 2022. In 
particular, there has been an increase of about 
9,000 ordinary litigation cases before district 
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court, and an increase of about 50,000 ordinary 
litigation cases before summary court.

7.2	 Forecast for the Next 12 Months
In the second half of 2023, there was an increase 
in the number of cases in which companies 
brought actions for damages against former 
directors, with cases filed against:

•	former directors involved in the preparation 
and submission of securities reports with 
false statements;

•	a former director who breached his duty to 
comply with laws and regulations in relation 
to a cease and desist order and surcharge 
payment order issued by the Fair Trade Com-
mission under the Antimonopoly Act;

•	former directors who had misappropriated 
company funds;

•	a former representative director and a for-
mer director who were involved in improper 
accounting practices;

•	a former director who engaged in transac-
tions with a conflict of interest; and

•	former directors who were found liable for 
breaches of duty in relation to alleged misap-
propriation of funds in subsidiaries.

As corporate scandals will not disappear and 
Japanese companies will continue to maintain 
their compliance with the law by taking strict 
action against misconduct, the number of cases 
in which companies sue their directors and offic-
ers is not expected to decrease.

7.3	 Coverage Issues and Test Cases
As far as is known, there are no specific cov-
erage issues or test cases deriving from COV-
ID-19, the war in Ukraine, or otherwise.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
Insurance Cover
In a broad sense, the COVID-19 pandemic and 
the war in Ukraine have affected the scope of 
insurance coverage available.

On 10 April 2020, the Japanese Financial Ser-
vice Agency (FSA) requested insurance trade 
associations to take active measures to protect 
policyholders exposed to the risk of COVID-19. 
In response, some insurers introduced a retro-
spective revision of their insurance products to 
cover COVID-19-related losses and expenses, 
while others decided to apply accidental death 
clauses to COVID-related deaths. In addition, 
insurers have developed various new products 
covering COVID-19-specific losses, such as loss 
of earnings due to temporary closure or short-
ening of business hours and facility disinfection 
costs.

Meanwhile, the war in Ukraine has led to major 
Japanese insurers suspending war and strike 
coverage from cargoes carried near Ukraine in 
response to reinsurance trends.

Appetite for Risk
There is no evidence of published items that 
indicate that the pandemic or the war in Ukraine 
have changed appetites for risk within Japan.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
The Effect of Climate Change on Underwriting
The General Insurance Association of Japan (a 
trade association representing non-life insur-
ance companies licensed in Japan) established 
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its Climate Change Response Plan in July 2021. 
The Plan states that its members shall:

•	contribute to relieving and responding to 
climate change risks and assist in a smooth 
transition into a sustainable society; and

•	aim for a decarbonised society by curbing 
their emission of greenhouse gases.

Various insurers have issued or amended their 
own climate change response papers to further 
the association’s agenda. For example, in June 
2022 a major insurer announced that by 2025 
they would stop underwriting, investing in or 
lending to businesses that rely mainly on coal 
and have no greenhouse gas reduction plans.

The Effect of Climate Change on Insurance 
Litigation
Particular court precedents showing a connec-
tion between climate change and insurance liti-
gation cannot be found.

8.2	 Data Protection Laws
In Japan, the Act on the Protection of Personal 
Information has been in full force since 2005. 
With regard to underwriting, the following apply.

•	Following recommendations by the Basic 
Policy on the Protection of Personal Informa-
tion (Cabinet Decision of 2 April 2004, prom-
ulgated under delegation by the Act), non-life 
and life insurance companies have estab-
lished and published personal information 
protection policies, which include the pur-
pose of use of personal information, types of 
personal information to be obtained, methods 
of obtaining personal information, provision of 
personal information, protection and manage-
ment of personal information, and requests 
for disclosure, correction and deletion of 
personal data. Each insurance company car-

ries out underwriting work in accordance with 
its respective personal information protection 
policy.

•	Article 20(2) of the Act prohibits the acquisi-
tion of sensitive personal data (race, creed, 
social status, medical history, criminal and 
victim records, etc), except with the prior con-
sent of the subject individual or as provided 
by the Act. Thus, insurers must obtain prior 
consent when acquiring such information.

•	Article 28(1) of the Act prohibits the provision 
of personal data to third parties in foreign 
countries, except with the prior consent of 
the individual or as provided by the Act. In 
obtaining such consent, certain informa-
tion must be provided to the individual, such 
as the data protection laws in that foreign 
country. Thus, insurers must provide such 
information and obtain prior consent when 
concluding reinsurance contracts with foreign 
reinsurers.

With regard to litigation, the following apply.

•	Insurance companies must maintain a high 
level of information management because 
they handle highly sensitive information, such 
as an individual’s physical characteristics. 
No court precedents regarding disputes over 
information management could be found.

•	No court precedents regarding insurance 
claims over leaks of personal information 
could be found.

•	A traffic accident victim is entitled to claim 
directly against the perpetrator’s insurer 
under the Act on Securing Compensation for 
Automobile Accidents (see 4.6 Third-Party 
Enforcement of Insurance Contracts). In 
such cases, the victim may dispute whether 
they gave consent to the insurance com-
pany’s obtaining a medical certificate from 
the victim’s hospital. This is considered to 
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be mainly a question of fact-finding, and 
occasionally it has been found that the victim 
gave consent with regard to one hospital but 
not another. The courts pay due respect to 
the subject individual’s right to privacy when 
considering such issues.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
The Code of Civil Procedure of Japan was 
amended in May 2022, introducing:

•	the digitalisation of court procedures; and
•	“fast-track” proceedings allowing for a 

quicker resolution of court disputes.

As of August 2024, the date of enforcement of 
the revised Code has not been fixed.

Under the current regime, the parties must, in 
principle, file court submissions by paper, and 
formal hearings must be attended in person. 
The amendment will make it possible to com-
mence suit, file submissions and inspect court 
files electronically without resorting to paper. It 
will also allow court hearings and witness exami-
nations to take place electronically.

There are currently no mandatory limits on the 
time by which litigation must be concluded. 
Although there is a law requiring first instance 
courts to aim for the conclusion of proceedings 
within two years, this is a best-effort provision 
that cannot be enforced. Furthermore, ordi-
nary litigation is subject to two appeals. The 
amendment will make it possible for the parties 
to agree to apply for “fast-track” proceedings, 
whereby the proceedings must conclude within 
six months from the date of the first hearing, and 
a judgment must be issued within one month 
from the conclusion of the proceedings. A “fast-
track” judgment cannot be appealed unless the 
claim was dismissed without prejudice to the 
merits. The draftsmen anticipated “fast-track” 
proceedings to be utilised in cases where the 
points of dispute are limited to the interpreta-
tion of contractual clauses or the application of 
law. As such, they may prove helpful in insurance 
coverage disputes.

However, the “fast track” has certain limita-
tions. First, the proceedings are subject to a 
court determination that they would not preju-
dice fairness or proper procedure. The pro-
ceedings may not be utilised for consumer and 
individual labour disputes. Furthermore, any one 
of the parties has the right to demand a switch 
to an ordinary procedure. In addition, a losing 
party may file an objection against a “fast-track” 
judgment within two weeks from service, upon 
which the proceedings will revert to the position 
before hearings were concluded and transition 
into ordinary litigation.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Kenya’s statutory framework for the insurance 
industry can largely be found in the Insurance 
Act (Revised 2022); the Marine Insurance Act 
(Cap 390); the Insurance (Motor Vehicle Third 
Party Risks) Act (Cap 405); the Insurance Statis-
tics Regulations 1993; the Insurance (Insurance 
Appeals Tribunal) Rules 2013; and the Insurance 
(Policyholders Compensation Fund) Regulations 
2010. Traditionally, insurance business in Kenya 
has been categorised under the broad head-
ings of life (long-term) and non-life insurance 
(short-term). Non-life insurance comprises both 
compulsory and non-compulsory insurance 
coverage. Compulsory insurance under these 
legislative instruments includes motor vehicle 
third-party liability insurance, workmen’s com-
pensation, aviation liability insurance, marine 
liability insurance and professional indemnity 
insurance.

The key players in the statutory and procedural 
regime include the Insurance Regulation Author-
ity, established under the Insurance Act with the 
mandate to regulate, supervise, and develop the 
insurance industry in Kenya. The IRA licences 
both insurers and insurance intermediaries as 
prescribed by the Insurance Act. The Associa-
tion of Kenya Insurers is a key pillar of the indus-
try and brings together 55 members and four 
associate members. Other players within the 
context of dispute resolution comprise advo-
cates/lawyers, litigants, and third-party neutrals 
such as mediators and arbitrators.

The procedural regime is governed by the Con-
stitution of Kenya, 2010, which, at Article 159, 
vests judicial authority in courts and tribunals, 
including alternative dispute resolution (ADR), 

reconciliation, mediation, arbitration, and tradi-
tional dispute resolution, provided these are not 
in contravention of the Bill of Rights, repugnant 
to justice and morality, or otherwise contravene 
the Constitution or any written law.

1.2	 Litigation Process and Rules on 
Limitation
The litigation process in Kenya flows from Article 
159 of the Constitution. Parties can approach 
the Courts through the provisions of the Civil 
Procedure Act (Cap 21) and Civil Procedure 
Rules, 2010. The process adopts a common 
law “adversarial” system of dispute resolution. 
Essentially, parties can present their case to a 
court and move it, they serve their counterpart 
and invite them to participate in the proceedings 
where each party has an opportunity to provide 
evidence and witnesses who can be cross-
examined. They make arguments supporting 
their positions and counter those of their oppo-
nent, ultimately leaving the judge to decide on 
the matter.

The Limitation of Actions Act sets the general 
rules of limitation of actions (Cap 22). Their pri-
mary purport is that an action must be taken 
to court within a prescribed period of time. Any 
action brought outside of the time limitations 
is deemed to be time-barred and incapable of 
being pursued. The courts, therefore, strike it 
out. Under this Act, torts become time-barred 
after three years, while contracts’ limitation 
period is six years and 12 years for actions to 
recover land. The Public Authorities Limitation 
Act (Cap 39) adjusts the periods to one year and 
three years, respectively, for torts and contracts 
against public authorities.

Other important statutory provisions that outline 
time limitations include the Competition Act, 
which, at Section 86, bars any investigations 
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into alleged infringement three years from the 
date the infringement ceased. Per the Employ-
ment Act, the period is three years. Section 
35 of the Arbitration Act, for its part, provides 
a statutory bar against initiating any challenge 
to a final award, even for a valid reason, where 
three months have elapsed since the delivery of 
the final award.

1.3	 Alternative Dispute Resolution (ADR)
Following the promulgation of the Constitution, 
ADR has grown and evolved into an important 
pillar in dispute resolution. The most popular 
mechanisms include arbitration, mediation, and 
construction adjudication.

Arbitration is practised under the Arbitration 
Act of 1995 (amended in 2005) and is counted 
among UNCITRAL Model Law countries.

Kenya’s Court Annexed Mediation (CAM) Pro-
gramme was launched in 2016 and is now in 
more than half of the country’s High Court 
Stations. The Chief Justice gazetted the Civil 
Procedure (Court Annexed Mediation) Rules, 
2022, under which mediation is practised within 
the court process. These rules further provide 
for private mediation and the recognition and 
enforcement of mediation settlement agree-
ments achieved through private mediation.

Construction adjudication is practised primarily 
within the construction sector through standard 
form agreements such as FIDIC. This includes 
increasing adoption of dispute review boards as 
a dispute avoidance measure.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
While Kenya subscribes to the philosophy that 
parties have a right to choose the substantive 
and procedural governing law for their con-
tracts, insurance disputes have been deemed 
to be commercial contracts connected to Ken-
ya, with the result that the only valid contractual 
choice is Kenyan law, and the appropriate forum 
for dispute resolution is Kenyan courts (United 
India Insurance Co. Ltd, Kenindia Insurance Co. 
Ltd & Oriental Fire & General Insurance Co. Ltd. 
C. East African Underwriters (Kenya) Ltd eKLR 
1985).

2.2	 Enforcement of Foreign Judgments
The Foreign Judgments (Reciprocal Enforce-
ment) Act (Cap 43) guides the enforcement of 
judgments given in other countries, provided the 
country in question has a reciprocal framework. 
Kenya has reciprocal enforcement agreements 
with Australia, Malawi, Rwanda, Seychelles, Tan-
zania, Uganda, the United Kingdom and Zambia. 
Where a judgment is made in another country 
that does not have reciprocal treatment, the 
same is recoverable as a debt pursuant to com-
mon law principles.

The Supreme Court of Kenya in Ingang’a & 6 
Others v James Finlay (Kenya) Limited (Petition 
7 (E009) of 2021[2023] KESC 22 (KLR)) how-
ever, dismissed an appeal for recognition and 
enforcement of a locus inspection order from a 
Scottish court determining that decisions of for-
eign courts and tribunals are not automatically 
recognised or enforceable in Kenya, as these 
orders were not final orders per the doctrine of 
finality. They further adopted the United States 
doctrine of comity which is to the effect that 
the recognition of foreign decisions is not out 
of obligation, but rather out of convenience and 
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utility. The court articulated itself thus: “prioritiz-
ing citizen protection while taking into account 
the legitimate interests of foreign claimants. This 
approach is consistent with the adaptability of 
international comity as a principle of informed 
prioritizing national interests rather than abso-
lute obligation, as well as the practical differ-
ences between the international and national 
contexts.”

2.3	 Unique Features of Litigation 
Procedure
Kenyan law predominantly follows common law 
principles, though the courts tend to interpret 
statutes, legislation, and common law in a way 
that is tempered by Kenyan business realities 
and the cultures of its highly diverse communi-
ties. Courts frown upon rewriting parties’ con-
tracts unless there is fraud or undue influence 
proven (National Bank of Kenya Limited v Pipe-
plastic Samkolit Kenya Limited & Another (2001) 
KLR).

A unique feature of litigation procedure in Kenya 
is that the High Court has unlimited and original 
jurisdiction. However, the Constitution further 
established courts of equal status to the High 
Court being the Environment and Land Court 
and Employment Labour Relations Court. The 
High Court is then further split into administrative 
units that handle niche cases – eg, commercial, 
tax, admiralty, etc. There are also a large number 
of subject-matter tribunals in specialist areas – 
eg, the Insurance Tribunal, Energy, National Envi-
ronment Tribunal and the like. This, therefore, 
requires parties to be particularly keen on the 
forum in which they file their cases particularly 
since the courts have endorsed an exhaustion 
of remedies approach (United Millers Limited v 
The Kenya Bureau of Standards & 5 Others – 
Supreme Court of Kenya Petition (Application) 
No 4 of 2021).

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Kenyan Courts are generally pro-arbitration and 
will take steps to enforce arbitration provisions 
in commercial contracts including those of insur-
ance and reinsurance in pre-arbitration, arbitra-
tion and post-arbitration stages. Section 18(2) 
of the Arbitration Act enables an arbitral tribu-
nal or a party with leave of the arbitral tribunal 
to seek assistance of the High Court in respect 
of any power granted to the arbitral tribunal to 
grant interim relief at Section 18(1). The courts 
approach this power with restraint and embrace 
of philosophy of judicial non-interference in arbi-
tral proceedings (Nyutu Agrovet Limited v Airtel 
Networks Kenya Limited; Chartered Institute of 
Arbitrators Kenya Branch). Courts will only inter-
vene in a matter where a matter is so grave, so 
manifestly wrong or has otherwise closed the 
door of justice to either of the parties (County 
Government of Meru v Leopard Rock Mico Lim-
ited Civil Appeal No E013 of 2023).

3.2	 The New York Convention
Kenya is a signatory to the Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (New York Convention) and the same is 
domesticated via Section 36(5) of the Arbitration 
Act effective from the date of ratification, that 
is to say, 10 February 1989, with a reciprocity 
reservation. Accordingly, as a contracting state, 
Kenya must recognise and enforce foreign arbi-
tral awards regardless of their country of origin. 
This obligation is nevertheless subject to certain 
limited exceptions aligned to the provisions as 
set out in the New York Convention itself as well 
as Kenya’s Arbitration Act.
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3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
The Supreme Court of Kenya in Dhanjal Invest-
ment Limited v Kenindia Assurance Company 
Limited stated that arbitration proceedings, like 
judicial proceedings, are sacrosanct and must 
be treated with decorum. A significant number of 
policy agreements contain a dispute resolution 
clause, predominantly citing a tiered approach 
comprising negotiation, mediation, and arbitra-
tion.

Arbitration is private, and only the concerned 
parties participate in the process. The general 
rule of arbitration proceedings tends to rest upon 
the principle of party autonomy, with the Arbitra-
tor being the master of procedure. The arbitrator 
adopts those provisions already agreed upon by 
the parties, effects the procedural rules of the 
seat, and otherwise ensures that both/all parties 
are heard and afforded an equal opportunity to 
prosecute and defend their respective cases.

The Arbitration Act, for its part, outlines the cir-
cumstances in which an arbitral award may be 
set aside and also makes provisions for limited 
instances of appeal. Appeals are only available 
in domestic arbitrations where the parties have 
agreed or where the Court of Appeal grants leave 
on the basis that the case involves a point of law 
of general importance that will be likely to affect 
one or more parties. That said, the pathways to 
appeal remain very limited, upholding the final-
ity of arbitral awards, but reserving the rights of 
courts to correct manifest wrong or injustice.

4. Coverage Disputes

4.1	 Implied Terms
Kenyan courts have observed that the impli-
cation of a term is a matter for the court and 

whether or not it is implied tends to depend on 
the intention of the parties as deduced from their 
words of agreement and surrounding circum-
stances (Bid Insurance Brokers Limited v British 
United Provident Fund (2016) eKLR).

4.2	 Rights of Insurers
Per Section 94(1) of the Insurance Act, insurable 
interest is essential for all policies.

In AIG Insurance Company Limited v Benard 
Kiprotich Kirui (2022) eKLR, the High Court 
adopted the definition of insurable interest to 
be a connotation of pecuniary or proprietary 
interest determined by (i) a direct relationship 
between the insured and the subject matter; (ii) 
the relationship must have arisen out of a legal or 
equitable right or interest in the subject matter; 
(iii) the interest bears any loss or liability arising 
in the event the loss or risk attaches; and (iv) 
the insured’s right or interest in the subject mat-
ter must be capable of pecuniary estimation of 
quantification.

Thus, prior to the inception of the insurance 
contract, the insured is required to disclose all 
material circumstances that the insured knows 
or ought to know. Essentially, the insured must 
make a fair representation of the risk to the insur-
ers, codifying the common law principle of uber-
rimae fidei. In Silverstar Automobiles Limited v 
Fidelity Shield Insurance Co. Ltd (2014) eKLR 
the plaintiff’s claim on a burglary policy failed 
because the High Court examined the Policy 
plus Proposal and Declaration. The Plaintiff had 
answered in the affirmative to Question 6, which 
read, “Do you keep proper Stock and Sale books 
which are entered regularly not less frequently 
than once a month?”. They had also accepted 
the terms and conditions which carried a Safe 
and Books Clause warranty that the plaintiff 
would keep a completed set of books, accounts 
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and all business transactions. The court found 
that the as the plaintiff had not met the warranty, 
the insurer’s liability was excluded.

4.3	 Significant Trends in Policy Coverage 
Disputes
The James Finlay cases in Scotland and Kenya’s 
Supreme Court have opened up new frontiers in 
relation to the dispute resolution regime estab-
lished by the Work Injury Benefits Act (Cap 236) 
aligned towards the doctrine of exhaustion of 
remedies. In November 2023, the Scotland’s 
Inner House of the Court Session (highest civil 
appeal court) halted an “historic” case against 
an Aberdeen-registered company operating tea 
farms in Kenya brought by Kenyan tea workers 
on the basis that their claims could be dealt with 
under the WIBA regime. The appeal judges indi-
cated that if their understanding of the practical 
operation of WIBA turned out to be ill-founded, 
or if the WIBA claims were not determined in 
accordance with the scheme, or if there were 
to be excessive delay, the court could revisit 
the question of substantial justice and consider 
whether the sist (halt order) should be recalled. 
The Supreme Court, for its part, received via 
appeal from the High Court and Court of Appeal 
seeking recognition and enforcement of a locus 
inspection order from a Scottish court regard-
ing the tea workers’ claims, which it declined 
to adopt on the grounds that the same was 
not a final order. The WIBA Act requires every 
employer to obtain and maintain an insurance 
policy with an approved insurer in respect of any 
liability that the employer may incur under the 
regime. The Act provides a claims settlement 
mechanism before the Director of Occupational 
Safety and Health, an office which is established 
by the statute on a no-fault basis. Compensa-
tion is issued per a defined scale depending 
on the nature and scale of the injury. In the first 

instance, the courts do not have jurisdiction to 
hear the claims, and lawyers are not involved.

Both jurisdictions, in their respective determina-
tions, have cemented the primacy of the doc-
trine of exhaustion of remedies into the insur-
ance dispute resolution sphere. This doctrine is 
to the effect that the parties ought to exhaust 
processes set out under the law before engaging 
in judicial proceedings (Odhiambo & Another v 
National Police Service & 3 Others; CIC General 
Insurance Limited & 6 Others (Interested Parties)
(Petition E006 of 2023) [2023] KEHC 719 (KLR)
(Constitutional and Human Rights (9 February 
2023) (Ruling)).

4.4	 Resolution of Insurance Coverage 
Disputes
An insured person is expected to take the fol-
lowing steps in the process of dispute resolution.

•	Parties can engage the mechanism set out in 
their dispute resolution clause. Most insur-
ers set out an arbitration clause preceded by 
negotiation.

•	IRA has a statutory mandate to handle claims, 
which it does pursuant to Section 204A of the 
Insurance Act, and it observes the provisions 
of the Consumer Protection Act. Within the 
last two years, IRA has issued fines to several 
insurance companies for failure to pay claims 
as well as a variety of licences defaults. The 
Regulator has published the IRA Resolution 
of Consumer Protection Complaints and Dis-
putes Procedures to the following effect.
(a) The claim, complaint or dispute requires 

to be taken up with the insurance com-
pany/registered member in writing and 
ought also to be granted a reasonable 
opportunity to respond and issue their 
decision on the same.

(b) The Insurance Regulatory Authority will 
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further require the insured and insurance 
company/intermediary or service provider 
to dialogue as disputes may arise out of 
miscommunication or misinterpretation of 
policy terms and conditions.

(c) Time limits – as a general rule, complaints 
and disputes should be made to IRA with-
in three years of the act or omission com-
plained about or disputed. Time starts to 
run from the time when the insured knew 
or ought to have known about the act 
or omission. Of importance is that it is 
unlikely that this would oust the operation 
of the Limitation of Actions Act.

•	Section 169 of the Insurance Act establishes 
an Insurance Tribunal empowered to hear 
appeals under the Act, that is say, where a 
reinsurer declines business under Section 146 
and the Commissioner of Insurance’s deci-
sions, Section 173.

•	The Tribunal operates under the Insurance 
(Insurance Appeals Tribunal) Rules, 2013.

•	Reinsurance contracts are also subject to the 
foregoing.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
Section 204A of the Insurance Act empowers 
the Insurance Regulatory Authority to settle dis-
putes. Thus an insurance customer can lodge a 
written complaint to the Commissioner of Insur-
ance against a regulated entity in respect of 
the provision of services (Section 204A(2)). The 
Commissioner’s decision is subject to appeal in 
the Insurance Tribunal within 30 days.

4.6	 Third-Party Enforcement of 
Insurance Contracts
The Insurance (Motor Vehicles Third Party Risks) 
Act (Cap 405) requires parties to take out third-
party liability insurance in respect of all motor 
vehicles that belong to them. Section 10 then 

provides a statutory obligation upon the insur-
er to settle any judgment in respect of liability 
attaching, provided appropriate notice is issued 
in line with the statute.

4.7	 The Concept of Bad Faith
Kenya adopts the principle of uberrimae fidei to 
the effect that one must abstain from bad faith 
and act in good faith in an insurance contract. 
This is achieved through disclosure and candour, 
and misrepresentation or non-disclosure, once 
established, gives rise to an inference of breach 
of the uberrimae fidei principle with the poten-
tial consequence that the policy may be avoided 
(James Kamau Kimani v Corporate Insurance 
Co. Limited (2020) eKLR).

4.8	 Penalties for Late Payment of Claims
Factors which contribute to late payment of 
claims include (i) insufficient allocation of funds; 
(ii) high workload upon insurance workers; (iii) 
delays in submission of claim; (iv) delays in sub-
mission of investigation reports; and (v) delays 
in claim documentation.

4.9	 Representations Made by Brokers
Section 20(1) of the Marine Insurance Act (Cap 
390) states that every material representation 
made by the assured or his agent to the insur-
er during the negotiations for a marine insur-
ance contract before the contract is concluded 
must be true; if untrue, the insurer could avoid 
the contract. Accordingly, any insured under a 
marine policy is bound by representations made 
by their broker.

Such representations could be of fact or expec-
tation of belief, where made in good faith. The 
materiality of the representation matters where 
it would influence a prudent insurer on the value 
of premium required; what is material is a mat-
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ter of fact. Representations can be withdrawn 
or corrected before the contract is concluded.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
While insurers do delegate underwriting or 
claims to third parties, thus far this question has 
not been actively litigated upon. The caution 
under this model is for the insurance compa-
nies to ensure that such third parties carry out 
their business well, comply with regulations and 
treat customers right. Questions of conflict of 
interests may also arise and therefore insurers 
ought to ensure sufficient checks and balances.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
The main areas where insurers fund the defence 
of insureds are under general business (non-life) 
insurance, especially those claims emanating 
from statutory covers – eg, third-party motor 
vehicle liability and marine insurance.

5.2	 Likely Changes in the Future
It remains to be seen if there are any changes 
in the future regarding funding the defence of 
insureds.

5.3	 Trends in the Cost or Complexity of 
Litigation
As business complexity increases, the cost and 
complexity of litigation under these heads may 
increase.

5.4	 Protection Against Costs Risks
An increasing number of insurance companies 
are offering contingent risks covers in respect 
of legal risks arising from litigation, tax liability 
and regulatory issues. These hinge on an under-

standing of the factual and legal circumstances 
surrounding each case, an assessment of the 
potential of the risk attaching, as well as an esti-
mate of the loss likely to be suffered.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
As a general rule, the principle of subrogation 
is triggered when the insured is indemnified in 
respect of their rights. The court in Jonathan 
Kyangu Kisilu and Mary Nzioki Kyalu (suing as 
the legal representatives of the Estate of Kyalu-
ma Kyangu (Deceased) v Mombasa Fresh Com-
pany & 2 Others (2021) eKLR) held that where 
the insurer came into the proceedings prema-
turely, its representative’s affidavit in support 
of the application before the court was fatally 
defective for having been sworn by a stranger to 
the proceedings leading to its being struck out.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
To avoid falling into the trap set out at 6.1 Right 
of Action to Recover Sums From Third Parties, 
insurers will fund their insured’s defence/prose-
cution of a claim but ensure that the proceedings 
are carried out in the name of the insured and 
legal documents are filed in the insured’s name 
and for and on their behalf.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The COVID-19 pandemic, a prolonged season of 
drought, the global economic slowdown, and a 
general election in 2022 saw the newly elected 
regime introduce a universal healthcare cover-
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age system through a triad of statutes: the Social 
Health Insurance Act, 2023, Primary Healthcare 
Act, 2023, and Digital Health Act, 2023, which 
collectively replaced the National Hospital Insur-
ance Fund Act, 1998 (Amended in 2022). The Tri-
ad was intended to establish a universal health-
care system accessible to all. However, the Acts 
were declared unconstitutional by a three-judge 
bench in July 2024. The court, however, grant-
ed the government 120 days to implement the 
court’s ruling and afforded the attorney general 
the same period to file an appeal, primarily on 
the premise that there now exists a lacunae in 
the country’s health insurance regime.

7.2	 Forecast for the Next 12 Months
The outcome of the case mentioned in 7.1 Type 
and Amount of Litigation, is bound to affect 
health insurance, and depending on the ultimate 
outcome, it may spark a reorganisation in the 
sector that could invite increased health insur-
ance-related litigation.

7.3	 Coverage Issues and Test Cases
Any test cases will likely emerge following the 
outcome of the constitutional petition relating to 
the social health insurance framework which is 
currently before the courts.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The scope of insurance cover available has not 
yet been changed, nor has the appetite for risk.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
Kenya, like a few other African countries such 
as Nigeria and Ghana, engaged regulatory con-
sultants to assess the current status and regula-

tory practices in the respective jurisdiction with 
reference to ESG risks. The outcome was to 
the effect that African insurers do not typically 
consider ESG risks in underwriting, capital man-
agement and risk management decisions largely 
due to a lack of regulation, policy and voluntary 
initiatives.

It is important, however, to underscore that 
the country made a commitment to a nation-
ally determined contribution (NDC) target of 
decreasing greenhouse gas emissions of 32% 
by 2030 at a total estimated cost of USD62 bil-
lion. The Central Bank of Kenya (CBK) has since 
issued a Guidance on Climate-Related Risk 
Management, considering the financial sector’s 
role in addressing climate change with limited 
success. CBK further publicised the draft Kenya 
Green Finance Taxonomy, 2024 (KGFT) for pub-
lic participation. This aims to establish a system 
for banks, issuers, and other financial sector par-
ticipants to track, monitor and demonstrate the 
credentials of their green activities in an objec-
tive and credible way and stamp out greenwash-
ing. The KGFT is couched in voluntary terms, but 
will likely have a significant impact on shaping 
the ESG discourse in Kenya’s financial sector, 
including insurance underwriting and litigation.

8.2	 Data Protection Laws
Kenya’s data protection landscape came into 
effect on 25 November 2019, with the enactment 
of the Data Protection Act No 24 of 2019. Sev-
eral regulations further came into operation on 
31 December 2021 through the Data Protection 
(General) Regulations, 2021; the Data Protec-
tion (Registration of Data Controllers and Data 
Processors) Regulations, 2021; and the Data 
Protection (Complaints Handling and Enforce-
ment Procedures) Regulations, 2021. The DPA 
created the Office of the Data Protection Com-
missioner (ODPC), with powers to impose fines 
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and sanctions for offences that are also articu-
lated in the DPA regime.

The High Court has articulated that the ODPC 
has the power to receive, investigate and handle 
complaints leading to an award of compensa-
tion to victims in suitable cases (Mercy Mwikali 
Mwanzia v Allan J. Rhodes (Constitutional Peti-
tion No E115 of 2022) [2023]). However, only 
natural persons can lodge complaints with the 
OPDC. Further, the ODPC is required to final-
ise complaints within the statutory period pre-
scribed by statute (Gichuhi & 2 Others v Data 
Protection Commissioner; Mathenge & Another 
(Interested Parties) (Judicial Review No.E0238 
of 2023)).

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
The Anti-Money Laundering and Combating Ter-
rorism Financing (AML/CTF) Laws (Amendment) 
Act 2023 came into effect on 15 September 
2023. It amended a number of Acts, including 
the Insurance Act. The Amendment Act granted 
supervisory powers to regulators in the financial 
services sector, including IRA. The upshot of the 
impact will be discernible once IRA issues its 
guidance on the same.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Statutory Regime
The insurance sector in Lebanon in governed by 
Decree No 9812 of 4 May 1968 (“the Law”). This 
Law outlines the regulations for insurance com-
panies operating within the country, applying to 
both Lebanese and foreign insurers conducting 
any of the insurance activities covered under the 
Law’s listed branches and sub-branches.

In addition, insurance activities in Lebanon are 
regulated by decisions from the Insurance Con-
trol Commission (ICC) which operates under 
the Lebanese Ministry of Economy and (MOET). 
The ICC is the authority overseeing the insur-
ance industry in Lebanon. It aims to protect the 
interests of policyholders and has the authority 
to enforce regulatory and supervisory frame-
works through interventions and sanctions. The 
ICC issues decisions and directives that insur-
ance companies must adhere to, and that can 
influence the handling of insurance disputes by 
setting standards and practices.

Insurance operations are also subject to the 
provisions of the Code of Obligations and Con-
tracts, specifically Articles 950 to 1023.

Procedural Regime
Article 48 of the Law allows policyholders or 
the beneficiary to pursue claims against insur-
ance companies before the Insurance Arbitration 
Council, established within MOET. This Council 
comprises experienced insurance profession-
als that can handle financial claims resulting 
from medication and hospitalisation insurance 
policies, as well as insurance policies covering 
vehicles, carriages and traffic accidents. How-
ever, its jurisdiction is limited to claims of LBP75 
million or less, on condition that the plaintiff has 
not previously initiated a court action regarding 
the same matter.

While the laws governing insurance activities in 
Lebanon do not specify other dispute resolution 
mechanisms applicable for insurance disputes 
in Lebanon, the commercial and financial courts 
remain competent to handle insurance cases. 
Judges in these courts possess the necessary 
experience to handle various insurance disputes. 
Such disputes will follow the standard litigation 
procedure before Lebanese courts and regu-
lated by the Lebanese Code of Civil Procedure.
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1.2	 Litigation Process and Rules on 
Limitation
Litigation in Lebanon is governed by the Leba-
nese Code of Civil Procedure, established by 
Decree-Law No 90/1983 and its subsequent 
amendments. Lebanon follows a civil legal 
system that adheres to the inquisitorial model, 
where the legal process is primarily conducted 
through written submissions, with a focus on for-
mal documentation and written evidence.

The general rules on limitation concerning claims 
arising out of or in association with an insurance 
policy is two years from the event of the occur-
rence (Article 985 of the Lebanese Code of Obli-
gations and Contracts). However, the two-year 
limitation period will not begin at the time of the 
incident in certain cases:

•	if there is concealment of an insured risk, 
omission, incorrect or invalid disclosure, the 
limitation period will start from the date the 
insurer becomes aware of the occurrence;

•	in emergencies, the limitation period will 
begin on the day the parties became aware 
of the occurrence, provided they can demon-
strate that they were unaware of it before that 
time.

In addition, lawsuits that remain inactive for two 
years from the last valid procedural step may be 
dismissed by the court, either upon the request 
of a party or ex officio, on the court’s own initia-
tive.

1.3	 Alternative Dispute Resolution (ADR)
In Lebanon, Alternative Dispute Resolution (ADR) 
is increasingly recognised and encouraged as a 
viable means of resolving disputes outside the 
traditional court system. Courts and legal pro-
fessionals are becoming more open to ADR, 
particularly as it helps reduce the burden on the 

judicial system and provides a more flexible and 
often faster method of dispute resolution.

The most recognised forms of ADR in Lebanon 
are Arbitration and Mediation. Arbitration pro-
ceedings are regulated by the Lebanese Code 
of Civil Procedure (CCP). The CCP contains a 
dedicated chapter (Chapter 2) on arbitration, 
distinguishing between local arbitration (Articles 
762 to 808) and international arbitration (Articles 
809 to 821).

For instance, the parties to an insurance con-
tract may choose arbitration as an alternative 
dispute resolution method. However, it is impor-
tant to note that clauses under an insurance pol-
icy issued in Lebanon concerning risks existing 
in Lebanon and falling under the branches stated 
in Article 2 of the Law are considered null and 
void if the chosen arbitrator is not domiciled in 
Lebanon and does not issue their award within 
the country.

Mediation was formally recognised in Lebanon 
in 2005 through the establishment of specialised 
mediation centres, each with its own rules and 
procedures. It has been endorsed through the 
enactment of Law No 82 of 18 October 2028 on 
Judicial Mediation and Law No 286 of 14 April 
2022 regarding Conventional Mediation.

With the Judicial Mediation, the parties have the 
option to initiate mediation proceedings even 
after court proceedings have begun.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
As previously mentioned, the insurance sector in 
Lebanon is governed by regulations outlined by 
the Law. Subsequent amendments to the Law 
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have been limited, with no significant updates 
since 1999. Insurance law is currently being 
revised by parliament, and the new regulations 
might introduce significant changes to the legal 
framework for insurance companies in Lebanon.

In addition, and as already mentioned, insurance 
operations in Lebanon are subject to decisions 
issued by the ICC and its bylaws, and provisions 
outlined in the Code of Obligations and Con-
tracts (Articles 950 to 1023).

2.2	 Enforcement of Foreign Judgments
In Lebanon, the enforcement of foreign judg-
ments, including those involving insurers, is gov-
erned by the Lebanese Code of Civil Procedure, 
in particular Articles 982 to 987.

Under such provisions, some conditions should 
be met in order for Lebanese courts to enforce 
the foreign decisions in Lebanon. In particular, 
(i) the foreign judgment should be final and not 
subject to appeal or further proceedings in the 
originating jurisdiction; (ii) the foreign country’s 
legal system should allow the recognition in its 
jurisdiction of Lebanese judgements; (iii) the 
foreign court must have had proper jurisdiction 
over the case, and such court must have com-
plied with Lebanese laws and principles of jus-
tice when ruling; and (iv) the foreign judgement 
should be compliant with the Lebanese public 
policy or fundamental legal principles.

For insurance disputes, in addition to the above, 
the judgement to be enforced should align with 
the relevant insurance laws and regulations in 
Lebanon.

In addition, Lebanon is a party to various inter-
national treaties and conventions that may affect 
the recognition and enforcement of foreign 

judgements, such as those relating to arbitra-
tion and commercial matters.

2.3	 Unique Features of Litigation 
Procedure
As previously mentioned, Article 48 of the Law 
provides for the establishment of arbitration 
councils to resolve disputes related to financial 
claims arising from insurance coverage. This 
option is available to individuals in addition to 
the standard litigation procedures before Leba-
nese courts, as outlined in the Lebanese Code 
of Civil Procedure.

A notable feature of these councils is that they 
offer a guaranteed right for individuals. Specifi-
cally, any provision in an insurance policy intend-
ed to exclude the jurisdiction of the insurance 
arbitration council is deemed null and void. Fur-
thermore, cases brought before the insurance 
arbitration council are exempt from judicial taxes 
and stamp duties, though they are not exempt 
from costs. Finally, parties can file cases with 
the council without requiring legal representa-
tion, unlike in the courts.

Additionally, awards issued by an insurance arbi-
tration council are only open to limited judicial 
recourse. The only options available for chal-
lenging these awards are opposition; opposition 
by third parties; and cassation, in accordance 
with the rules set forth in the Code of Civil Pro-
cedure.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Under Lebanese legislation, there are generally 
no significant restrictions on including arbitra-
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tion clauses in commercial insurance and rein-
surance contracts.

However, the Lebanese Code of Civil Procedure 
establishes exclusive territorial jurisdiction for 
specific insurance matters. For instance, dis-
putes related to health insurance are governed 
by the courts in the insured party’s place of 
domicile (Article 109), while accidents, includ-
ing car accidents, are governed by the courts 
either located where the accident occurred in the 
insured party’s place of domicile (Article 110). 
Additionally, disputes related to fire insurance 
matters fall under the jurisdiction of the courts 
where the fire occurred (Article 111).

In addition, arbitration clauses included in an 
insurance policy issued in Lebanon concerning 
risks located within Lebanon and falling under 
the branches stated in Article 2 of the Law are 
deemed null and void if they stipulate that the 
arbitration will be conducted by an arbitrator 
who is not domiciled in Lebanon or if the chosen 
arbitrator does not issue their award within the 
country (Article 11 of the Law).

Based on the above, parties to an insurance 
contract may opt for arbitration as an alterna-
tive dispute resolution method, as long as the 
dispute does not pertain to any of the restricted 
matters outlined above and complies with the 
above-mentioned limitations.

3.2	 The New York Convention
Lebanon ratified the New York Convention on 
9 November 1998, with a reservation based on 
reciprocity. This means Lebanon will only recog-
nise and enforce arbitral awards issued by other 
contracting states that are also parties to the 
convention.

Lebanese courts have enforced several foreign 
arbitral awards under this convention. A legiti-
mate interest is required for a court to accept 
jurisdiction over such proceedings. The appli-
cant must produce as evidence: (i) the arbitral 
award (either the original or a certified copy); and 
(ii) the arbitration agreement. The proceedings 
are conducted ex parte, where the judge will 
only verify: (i) the existence of the award; and (ii) 
whether the recognition of the award would be 
manifestly contrary to international public policy.

The competent court for granting exequatur 
depends on the type of dispute. The president 
of the Beirut First Instance Court handles civil 
and commercial matters, while the president of 
the Council of State deals with administrative 
matters.

Foreign awards must be translated into Arabic 
for enforcement, and the court will verify that rec-
ognising the award does not breach Lebanese 
public policy, as per Article 814 of the Lebanese 
Code of Civil Procedure. Decisions denying rec-
ognition or enforcement can be appealed. How-
ever, decisions granting recognition or enforce-
ment can only be appealed within 30 days of 
notification in specific cases, for example, if: (i) 
the award was made without a valid arbitration 
agreement; (ii) it was delivered by arbitrators not 
appointed according to the law; (iii) it exceeded 
the mission for which the arbitrator or arbitrators 
were appointed; (iv) it was delivered without due 
respect for rights of defence; or (v) it violated 
international public policy. Appeals can be made 
to the Court of Cassation, but it will only review 
legal grounds, not factual ones.
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3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration in Insurance Dispute Resolutions 
in Lebanon
Lebanon is known for being arbitration-friendly. 
Under Article 964 of the Lebanese Code of Obli-
gations and Contracts, arbitration is permitted 
for disputes arising from insurance contracts, 
reflecting a positive attitude towards arbitration 
in this field. Consequently, parties may choose 
arbitration to resolve insurance disputes, with 
the exception of specific limitations strictly and 
expressly outlined in applicable laws. There-
fore, aside from the limitations mentioned in 3.1 
Enforcement of Arbitration Provisions in Com-
mercial Contracts, all other insurance disputes 
can be resolved through arbitration.

As mentioned, for insurance claims below 
LBP75 million, and related to medical and hos-
pitalisation insurance, as well as vehicle and traf-
fic accident insurance, disputes are handled by 
the Insurance Arbitration Council (ICC) within the 
Ministry of Economy and Trade.

That said, there are no particular areas of insur-
ance that are predominantly resolved through 
arbitration. However, large-scale insurance 
contracts are more likely to be settled through 
arbitration compared to smaller-scale insurance 
cover.

Applicable Rules and Regulations
Insurance disputes in Lebanon are mostly gov-
erned by common law rules and principles under 
the Lebanese Code of Obligations and Con-
tracts, the Lebanese Code of Civil Procedure, 
and the provisions of the Law. Unlike public liti-
gation proceedings, these disputes are handled 
privately and confidentially.

Challenging the Arbitral Awards in Lebanon
In domestic arbitration, awards can be chal-
lenged through:

•	an ordinary appeal before the Court of 
Appeal, although this is not available for 
awards rendered on an ex aequo bono basis 
unless explicitly reserved in the arbitration 
agreement;

•	a recourse in annulment before the Court of 
Appeal based on grounds specified in Article 
800 of the Lebanese Code of Civil Procedure; 
or

•	a retrial before the Court of Appeal under Arti-
cle 808 of the above-mentioned code, subject 
to specific conditions.

For administrative matters, only one level of 
recourse is available. Objections to decisions 
denying enforcement can be raised before the 
judicial section of the Council of State.

In addition to information above applicable to 
international arbitrations, appeals against deci-
sions granting recognition or enforcement of an 
international award or recourses in annulment 
for awards rendered in Lebanon are limited to 
the grounds specified in Article 817 of the Leba-
nese Code of Civil Procedure.

4. Coverage Disputes

4.1	 Implied Terms
Certain terms are inherently included within 
insurance contracts, as follows.

•	The Duty of Information, which requires the 
insured party to provide all relevant informa-
tion to the insurer at the time of entering into 
the agreement. This allows the insurer to 
accurately assess the risks involved and to 
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be informed of any changes that may subse-
quently increase these risks.

•	The Duty of Good Faith, which requires hon-
est and complete disclosure by both par-
ties, as mandated by general legal principles 
governing contracts.

Other implied terms may vary depending on 
the type of insurance contract and the general 
legal principles of common civil law, specifically 
the Code of Obligations and Contracts, which 
outlines rules regarding both the form and sub-
stance of the contract.

4.2	 Rights of Insurers
The insurer is not liable for damage or destruc-
tion caused intentionally by the insured party, or 
for damage resulting from the latter’s omissions 
or mistakes, even if such damage would other-
wise be covered by the policy (Article 966 of the 
Lebanese Code of Obligations and Contracts).

Additionally, the insurer is not liable for any dam-
age that was not disclosed at the time of the 
policy agreement.

4.3	 Significant Trends in Policy Coverage 
Disputes
In Lebanon, recent insurance coverage disputes 
have centred around several key trends, as fol-
lows.

•	War risk insurance – the recent regional 
tensions, particularly the ongoing conflict 
between Israel and Palestine, have impacted 
Lebanon, as a neighbouring country. Insur-
ers now classify southern Lebanon as a war 
zone, leading to the introduction of cancella-
tion provisions in their policies. These clauses 
often include limited or no coverage for medi-
cal risks, property damage, and other related 

issues if it occurred in this zone (Article 969 of 
the Code of Obligations and Contracts).

•	Climate change and emerging diseases – 
there have been disputes over whether insur-
ance policies cover damages from natural 
events such as floods and fires, particularly 
during relevant seasons. In addition, as cli-
mate change leads also to the emergence of 
new diseases and viruses in Lebanon, insur-
ers are increasingly negotiating how these 
evolving risks will affect future insurance 
cover.

•	Pandemics and epidemics – following the 
COVID-19 pandemic, insurance companies 
are now offering additional cover for pan-
demics and epidemics at additional costs, to 
avoid any conflicts in the future.

•	Ambiguity in policy – wording disputes have 
also increased due to unclear or ambiguous 
policy terms. Insurers and policyholders have 
faced legal battles over the interpretation 
of policy limits and exclusions, highlighting 
issues with policy drafting and clarity.

4.4	 Resolution of Insurance Coverage 
Disputes
Disputes are typically resolved through negotia-
tion between the insurer and the insured par-
ty, aiming to settle issues amicably without or 
before proceeding to court, thus avoiding addi-
tional costs. This approach applies equally to 
both insurance and reinsurance contracts.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
The Lebanese legal framework offers several 
consumer protections for insurance policyhold-
ers. The Consumer Protection Law (No 659 of 
2005) ensures the provision of high-quality ser-
vices to consumers. These provisions apply to all 
contracts between professionals and consum-
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ers, provided they do not contradict the legal 
provisions governing insurance companies.

Moreover, consumers have the right to file com-
plaints before the Consumer Protection Directo-
rate, which is responsible for safeguarding the 
rights of purchasers of insurance products and 
services.

Additionally, Article 983 of the Code of Obliga-
tions and Contracts describes as null and void: 
(1) any clause imposing forfeiture penalties on 
the insured party for violating laws and regu-
lations, unless that violation was an extremely 
serious; and (2) any clause imposing forfeiture 
penalties the insured party for failure to directly 
inform the authorities of emergencies or to pre-
sent required documents.

Moreover, owners of motorised vehicles must 
obtain insurance policies covering third-party 
liability for bodily injury and material damage. 
Similarly, employers of foreign workers must 
obtain insurance policies covering death, dis-
ability, and medical expenditures for these work-
ers. The insurance companies are bound by the 
pricing rate of these insurance policies set by 
the ICC.

4.6	 Third-Party Enforcement of 
Insurance Contracts
Third parties cannot file a direct claim against an 
insurer unless they have suffered damage and 
their policy expressly permits this.

Third parties can pursue an indirect claim against 
the insurer on behalf of the insured party through 
a subrogation of rights, provided the legal con-
ditions for subrogation are met and the insured 
party has not already filed a claim.

4.7	 The Concept of Bad Faith
While Lebanese law does not specifically define 
the concept of “bad faith”, it places great impor-
tance on the principle of good faith in negotiat-
ing, concluding, and terminating contracts. How-
ever, acts of bad faith are certainly penalised in 
various areas of Lebanese law. For instance, in 
insurance contracts, if an insured item has been 
destroyed at the time the insurance contract is 
concluded, the contract is deemed null and void. 
Heavy penalties are imposed on the insured 
party having acted, as such, in bad faith (Article 
981 of the Lebanese Code of Obligations and 
Contracts). Additionally, any false declaration or 
concealment of information by the insured party, 
if carried out in bad faith, will also render a con-
tract null and void (Article 982 of the Lebanese 
Code of Obligations and Contracts).

4.8	 Penalties for Late Payment of Claims
If an insurer consistently delays payments or fails 
to settle claims within a reasonable time limit, the 
insured party may take legal action. Courts can 
award damages or impose penalties, in addi-
tion to the initially covered amount as stipulated 
by Article 970 of the Code of Obligations and 
Contracts.

For example, if an insurer delays payment of a 
valid claim, they may be required to pay interest 
on the overdue amount from the time it was due 
until it is paid, as per Article 265 of the above-
mentioned code. Additionally, insurers may be 
liable for compensating the insured party for any 
extra costs or losses incurred due to the delay, 
in accordance with Article 257 of the same code.

Lebanese law also mandates that insurers com-
pensate the insured party for damages if the 
insurer delays responding to a request or renew-
ing the insurance beyond 15 days of notification, 
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as outlined in Article 984 of the Lebanese Code 
of Obligations and Contracts.

These penalties are intended to ensure timely 
fulfilment of obligations by insurers and to pro-
tect the rights of policyholders.

4.9	 Representations Made by Brokers
In Lebanon, the insured party is typically bound 
by representations made by their broker, as long 
as the broker was acting within the scope of 
their authority. The insured party should care-
fully review and verify all information provided 
by the broker to avoid potential issues with the 
insurance contract.

If a broker makes false representations or omits 
important information, the insured party might 
still be bound by these representations. How-
ever, if the insured party can prove that the bro-
ker acted outside their authority or engaged in 
fraudulent behaviour, the insured party may have 
grounds to dispute the validity of the representa-
tions.

However, it is worth mentioning that, in Lebanon, 
there are three types of insurance intermediaries, 
each serving different roles in the marketplace 
(Article 38 of the Law).

•	Independent insurance brokers – these bro-
kers offer technical advice and work on behalf 
of the insured party, aiming to represent their 
interests. They can be either individuals or 
entities authorised by insurers. They are inde-
pendent from insurance companies and must 
disclose any direct or material relationships 
with insurers that could affect their impartial-
ity. Brokers help clients by presenting options 
form multiple insurers and guiding them to 
choose the most suitable policy.

•	General insurance agents – these agents are 
licensed to conduct business on behalf of 
insurance companies but are not employed 
by them. They work independently and can 
be either individuals or entities authorised by 
insurers. General agents typically work under 
an agency agreement that is renewed annu-
ally and may represent multiple insurance 
companies.

•	Insurance delegates – these are individu-
als who work exclusively for and under the 
responsibility of a single insurance company, 
broker or general agent. They may also work 
for others in a secondary capacity, provided 
it does not conflict with their primary role 
and they have authorisation from their main 
employer.

Insurance companies will be held responsible, in 
the civil field, for any errors committed against 
the public by the independent broker, if it is 
proved that they either represent an insurance 
company or operate for its benefit. Likewise, the 
insurance companies will be held responsible, in 
the civil field, for any errors committed against 
the public by its general agent; and any clauses 
to the contrary in the agency contracts shall be 
considered as null and void. Insurance com-
panies, as well as the general insurance agent, 
and the independent insurance broker, if they 
are juridical persons, shall be held responsible 
for the errors of their delegates.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
It is common practice in Lebanon for insurance 
companies to delegate underwriting or claims 
handling to other parties or entities, such as 
brokers, or Third Party Administration (TPA), or 
other intermediaries. This is a form of outsourc-
ing which is not restricted within the country.
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The relationship between these parties and 
insurance companies is governed by the scope 
of authority granted to them, as detailed 4.9 
Representations Made by Brokers.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Professional Liability Insurance primarily protects 
professionals against legal costs and expenses 
incurred in their defence if they are alleged to 
have provided inadequate advice, services, or 
designs that result in financial loss for their cli-
ents. This insurance covers claims related to 
business or professional practices, including 
negligence, malpractice, or misrepresentation. 
The key aspect of this coverage is indemnity for 
third-party claims.

Additionally, insurance coverage for legal costs 
in the defence or settlement of claims is available 
in various types of insurance policies, either as 
optional coverage or as a standard feature. This 
includes, but is not limited to: (i) General Liability 
Insurance (for risks associated to bodily injury, 
property damage, and personal injury claims); 
(ii) Directors and Officers Liability Insurance; (iii) 
Employment Practices Liability Insurance; and 
(iv) Product Liability Insurance.

It is important to carefully review policy terms 
to understand what is covered and what is not, 
as exclusions for certain types of claims or legal 
costs might apply, as well as any limits on the 
coverage amount for legal expenses.

5.2	 Likely Changes in the Future
The areas where insurers fund the defence of the 
insured party may evolve (decrease or increase) 
based on emerging trends in litigation claims 

that will appear with time. These changes will be 
influenced by the key themes outlined in 4.3 Sig-
nificant Trends in Policy Coverage Disputes, as 
well as other future developments affecting the 
insurance sector in Lebanon.

5.3	 Trends in the Cost or Complexity of 
Litigation
In recent years, the Lebanese economic and 
financial crisis has led to a rise in insurance 
claims, influenced by inflation and other market 
factors.

More complex disputes have emerged regarding 
coverage for business interruptions and financial 
losses. Policyholders and insurers have often 
clashed over claims related to the economic 
downturn and its impact on business opera-
tions. Litigation costs, including those for insur-
ance claims, have also increased, reflecting the 
adaptation of the Lebanese judicial system to 
current market rates.

However, the cost and complexity of litigation 
related to insurance claims may change further 
based on the significant trends that will affect the 
insurance sector in the future.

In addition to the above, it is worth mention-
ing the Beirut Port Explosion on 4 August 2020 
that resulted in numerous insurance claims for 
damages. The complexity of the case and the 
involvement of various parties indicate that 
a resolution may be long delayed. Should the 
explosion be classified as an accident, insur-
ance and reinsurance companies could face 
significant financial liabilities, potentially lead-
ing to a crisis in the insurance sector due to the 
high volume of claims. On the other hand, if the 
explosion is classified as an act of war, insured 
parties will not be covered unless the policy 
specifically includes coverage for acts of war. 
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This could further destabilise the already unset-
tled regional politics, adding to the severe crises 
Lebanon already faces.

5.4	 Protection Against Costs Risks
Claimants can protect themselves against the 
risks of litigation costs by purchasing insurance 
that covers expenses related to disputes and 
court settlements – ie, legal defence costs as 
described in 5.1 Main Areas of Claims Where 
Insurers Fund the Defence of Insured Parties.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Insurers are entitled to recover amounts from 
third parties responsible for causing an insured 
loss.

According to Article 972 of the Lebanese Code 
of Obligations and Contracts, once an insurer 
has paid an insurance indemnity, it is subro-
gated by right to all the rights and claims of the 
insured party against any third parties involved. 
This means the insurer can pursue recovery from 
those third parties who are at fault for the loss. 
However, the same article imposes a limitation 
to this right. Specifically, the insurer’s right to 
subrogation is limited to third parties who are 
not the insured party’s children, successors, 
ascendants, employees, or individuals living in 
the same household. Additionally, if the subro-
gation of rights is impossible due to actions or 
omissions by the insured party, the insurer may 
have the right to refrain from providing coverage.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
Please see 6.1 Right of Action to Recover Sums 
from Third Parties.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
As mentioned, the insurance sector in Lebanon 
has been significantly affected by various fac-
tors, including ongoing financial and economic 
challenges. This has led to numerous disputes 
over the settlement of insurance premiums, with 
insurance companies hit by a significant drop in 
the amount of insurance being taken out.

The Lebanese insurance sector was also rocked 
by the Beirut Port Explosion of 4 August 2020, 
which caused extensive destruction across 
Beirut, resulting in over 200 deaths, more than 
7,000 injuries, and the displacement of 300,000 
people. The explosion inflicted damage exceed-
ing USD15 billion, affecting homes, businesses, 
and essential services.

Insurance and reinsurance companies have 
faced a surge in claims related to the incident. 
However, all litigation concerning coverage for 
damages from the tragedy has been suspended 
pending the outcome of the investigation into 
the cause of the explosion, ie, whether it was 
an accident, an act of war, or of indeterminate 
cause. This uncertainty complicates the claims 
process, particularly since insurance policies 
often exclude coverage for acts of war or similar 
events. Political and security issues have repeat-
edly held up the investigation. A definitive deter-
mination by the authorities is crucial for resolving 
these claims and expediting the process.

Additionally, global developments such as new 
diseases, climate change, and pandemics have 
compelled insurance companies to reassess 
and update their policies to address these new 
emerging risks, which have not been consistent 
features of the insurance landscape until now.
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7.2	 Forecast for the Next 12 Months
The insurance sector, like other sectors in Leb-
anon, has adapted to economic and financial 
challenges by adjusting premium pricing, and 
revising policies to address discrepancies and 
ambiguities.

With greater clarity added to policies, insurance 
litigations are expected to decrease in the future. 
However, we believe that certain protective pro-
visions should be mandated in insurance poli-
cies, and this will require changes in the appli-
cable laws.

7.3	 Coverage Issues and Test Cases
The developments outlined in 4.3 Significant 
Trends in Policy Coverage Disputes have urged 
insurance companies to update their policies 
to address them more precisely. This includes 
specifying coverage for war zones using differ-
ent colour categories, addressing pandemics 
and epidemics, and detailing coverage for new 
or emerging diseases, as well as risks emerging 
from unexpected climate changes.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
Please see 7.3 Coverage Issues and Test Cas-
es.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
There is no comprehensive global regulatory 
framework for ESG in Lebanon.

8.2	 Data Protection Laws
Lebanon does not have comprehensive data-
protection legislation, and there are therefore no 
specific restrictions or requirements governing 
the transfer of customer data in this field.

However, with awareness around privacy con-
cerns increasing, particularly in connection with 
Law No 81 of 10 October 2018 related to elec-
tronic transaction and personal data, we can-
not rule out the possibility that the competent 
authority will take action in this regard in the near 
future.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Amendments to current insurance law have 
been minimal, with no substantive changes 
since 1999. While there have revisions applica-
ble to the insurance sector, none have specifical-
ly addressed insurance coverage of litigation or 
claims related to the right of defence. A new draft 
law for the organisation of the insurance sec-
tor was introduced in 2004 and later approved 
by the Council of Ministers, and still awaits the 
review and approval of Parliament. We antici-
pate that the new regulations could introduce 
significant updates to the legal framework for 
insurance companies in Lebanon.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
In Mauritius, the Financial Services Commis-
sion (FSC) is entrusted with the regulation and 
supervision of insurance activities. The FSC 
licenses insurance and reinsurance compa-
nies and insurance agents, brokers, managers 
and salespersons. It is empowered, under the 
Financial Services Act 2007, to conduct inspec-
tions and investigations into the businesses of 
its licensees. It can give mandatory directions 
and has enforcement powers with respect to its 
licensees for the following:

•	issuing a warning;
•	issuing a public censure;
•	disqualifying a licensee from holding a licence 

or a licence of a specified kind for a specified 
period;

•	disqualifying an officer of a licensee from a 
specified office or position for a specified 
period;

•	imposing an administrative penalty; and
•	revoking a licence.

The Insurers Association of Mauritius (IAM), 
which was set up in 1972, is an independent 
and non-governmental organisation represent-
ing the insurance industry in all dealings with 
the government or any organisation on legisla-
tive and other matters. The IAM has issued the 
Insurance Code of Practice 2019 which provides 
clear and consistent standards for the insurance 
industry. The Code is binding on all insurers, and 
is monitored by the Ombudsperson for Financial 
Services together with the IAM.

Statutory Regime
The legal framework that regulates the insurance 
sector consists of statutes, regulations and rules 

made by the FSC, as well as codes and guide-
lines set out by the FSC and the IAM.

The main statutes are:

•	the Insurance Act 2005;
•	the Mauritian Civil Code;
•	the Financial Services Act 2007; and
•	the Captive Insurance Act 2015.

Procedural Regime
Depending on their nature and on the underlying 
facts, insurance disputes may be adjudicated in 
one of the following ways.

•	Out-of-court dispute resolution: as insurance 
contracts are private contracts, the parties 
may agree on a specific out-of-court dispute 
resolution mechanism, such as mediation or 
arbitration.

•	Court dispute resolution – civil litigation: most 
insurance coverage disputes are contractual 
in nature. The parties can, in the absence 
of an exclusive jurisdiction clause in favour 
of arbitration, or if a dispute falls outside 
the scope of an arbitration clause, raise the 
dispute before the appropriate civil or com-
mercial court in Mauritius.

•	The Motor Vehicle Insurance Arbitration Com-
mittee (MVIAC): this was set up under the 
Road Traffic Act to deal with minor road acci-
dents involving material damages only, and 
not more than two vehicles. It has exclusive 
jurisdiction to determine disputes – between 
two insurers or between a policyholder and 
an insurer on liability and/or quantum – which 
have not been resolved amicably on the basis 
of an Agreed Statement of Facts Form or a 
Minor Road Accident Report Form and not 
involving any of the following:
(a) bodily injury to persons travelling in the 

motor vehicles;



MAURITIUS  Law and Practice
Contributed by: Gavin Glover SC, Nabil Moolna and Shaimaa Mukoon, The Chambers of Gavin Glover SC 

197 CHAMBERS.COM

(b) injury or other prejudice to any other 
person;

(c) damage to other structure or property;
(d) a motor vehicle which does not have a 

valid insurance vignette (certificate);
(e) a motor vehicle being driven by a person 

not holding a valid driving licence;
(f) a motor vehicle driven by a person under 

the influence of alcohol or drugs; or
(g) a state-owned vehicle.

The MVIAC sits in one or more divisions and 
each division consists of the chairperson or 
vice-chairperson (who are barristers); and two 
other members (who have suitable qualifications 
or wide experience in transport, traffic manage-
ment, insurance, automobile engineering or 
motor surveying).

A party who is dissatisfied with the decision of 
the MVIAC can challenge it before the Supreme 
Court by way of judicial review.

•	The Ombudsperson for Financial Services: 
this office is administered and managed by 
an Ombudsperson and was set up under the 
Ombudsperson for Financial Services Act 
2018. The Ombudsperson is mandated to 
hear and determine complaints from con-
sumers against financial institutions (which 
include insurance companies). An individual 
can only have recourse to this course of 
action if they have already filed the complaint 
with the entity and feels aggrieved by the 
decision of the entity, or has not received a 
response to the complaint within ten days (or 
some other statutory delay). After investigat-
ing a complaint, the Ombudsperson may 
make an award for compensation and give 
such directives as they may determine to 
financial institutions. Any person dissatisfied 
by the decision of the Ombudsperson may, 

within 21 days, apply to the Supreme Court 
for a judicial review of the decision or award.

1.2	 Litigation Process and Rules on 
Limitation
The litigation process in Mauritius is adversarial 
in nature. In civil proceedings, each party has 
to prove their case on a balance of probabili-
ties. Depending on the quantum of the claim, 
civil proceedings are instituted before one of the 
District Courts; the Intermediate Court; or the 
Supreme Court (Civil or Commercial Division).

A District Court has jurisdiction over disputes of 
up to MUR250,000; the Intermediate Court over 
disputes of up to MUR2 million and the Supreme 
Court over disputes which exceed MUR2 million.

Where the matter in dispute does not exceed 
MUR100,000, a District Court has jurisdiction to 
hear and determine the matter in accordance 
with the small claims procedure as set out under 
Part IIA of the District and Intermediate Courts 
(Civil Jurisdiction) Act.

In 2008, one of the administrative measures 
taken under the directives of the Chief Justice 
was the creation of a specialised Commercial 
Division of the Supreme Court for the timely dis-
patch of specific court cases. The Commercial 
Division has jurisdiction to hear and determine, 
among other things, any contractual or quasi-
contractual matter other than a matter which 
falls within the jurisdiction of the Land Division.

Whilst courts will support parties resolving their 
disputes amicably and/or through ADR meth-
ods, there are no formal rules in Mauritius relat-
ing to pre-action conduct.

However, a party to an insurance contract can-
not sue the other party for breach of contract 
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unless the claimant has previously requested 
the party being sued to perform their obligations 
under the contract save where the contract has 
dispensed with this requirement of prior notice 
or where the contractual obligation had to be 
performed within a defined timeframe which has 
lapsed.

The proceedings commenced before the District 
Courts and the Intermediate Court are governed 
by the District and Intermediate Court Rules, 
whilst those commenced before the Supreme 
Court are governed by the Supreme Court Rules 
2000. The litigation process usually commences 
with the claimant, known as the plaintiff, lodging 
and serving on the defendant a plaint with sum-
mons before the Supreme Court and a praecipe 
before the District and Intermediate Court. The 
commencement of proceedings and further 
pleadings before the Commercial Division are 
made online via the electronic filing system.

Limitation
Pursuant to Article 1983-37 of the Civil Code, 
all actions under an insurance contract are pre-
scribed by a limitation period of five years as 
from the event giving rise to the action. However, 
this period only starts to run:

•	in the event of a reluctance, omission, false 
declaration or inaccuracy about the risk, from 
the day the insurer became aware of it; and

•	in the event of a loss, from the day on which 
the relevant parties have knowledge of the 
loss, if they prove they have ignored it until 
then.

When the claim of the insured party against the 
insurer is dependent on a third party, the limita-
tion period starts only from the day that third 
party brings an action against the insured party 
or was compensated by the insured party.

1.3	 Alternative Dispute Resolution (ADR)
Whilst there are no formal rules requiring par-
ties to consider ADR before commencing court 
proceedings in Mauritius, ADR is now becom-
ing increasingly popular in large commercial 
disputes.

The main forms of ADR used in Mauritius are 
arbitration and mediation, and the two main 
bodies that offer ADR services in Mauritius are 
the Mauritius International Arbitration Centre 
(MIAC) and the Mediation and Arbitration Centre 
of Mauritius (MARC).

Arbitration
Arbitration as an alternative method of dispute 
resolution is becoming increasingly popular in 
Mauritius, particularly in large commercial dis-
putes. The legal framework in Mauritius draws a 
distinction between domestic and international 
arbitration. Domestic arbitration is regulated by 
the Code of Civil Procedure, whilst international 
arbitration is governed by the International Arbi-
tration Act 2008 (the IAA 2008), which is inspired 
by the UNCITRAL Model Law on International 
Commercial Arbitration, the Convention for the 
Recognition and Enforcement of Foreign Arbi-
tral Awards Act 2001 (which transposes the New 
York Convention) and the Supreme Court (Inter-
national Arbitration Claims) Rules 2013 (which 
sets out rules on the procedure for applications 
before the Supreme Court on international arbi-
tration matters).

Mediation
As an alternative dispute resolution mechanism, 
mediation is still rare in Mauritius. In fact, media-
tion is the only method of ADR that forms part 
of the court procedure under the Supreme Court 
(Mediation) Rules 2010 and the Intermediate 
Court (Mediation) Rules 2019.
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Pursuant to the above rules, the Chief Jus-
tice or the President of the Civil Division of the 
Intermediate Court can, if they deem it appro-
priate, refer to mediation before a Judge of 
the Supreme Court or a Magistrate, civil suits, 
actions, or matters which have been brought 
and are pending before the Supreme Court or 
Intermediate Court. In addition, any party hav-
ing a claim pending before the Supreme Court 
or Intermediate Court can make an application 
to the Chief Justice or the President of the Civil 
Division of the Intermediate Court for the matter 
to be referred to mediation. The main purpose of 
mediation under the rules is for the parties, in all 
good faith, to resolve the civil suit by a common 
agreement or to narrow down the issues in dis-
pute. The mediation Judge/Magistrate regulates 
the proceedings while offering guidance with 
an informal and flexible approach. Any formal 
agreement reached is recorded by the mediation 
judge or magistrate setting out the terms of the 
agreement in the form of a memorandum.

In 2023, 59 cases were received by the Media-
tion Division of the Supreme Court.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
It is common for insurance contracts in Mauri-
tius to contain clauses pertaining to jurisdiction 
and choice of law, and the Mauritian courts will 
generally recognise and enforce the choice of 
jurisdiction and governing law agreed between 
the parties. However, the court may not decline 
jurisdiction in favour of a foreign jurisdiction if the 
choice of that foreign jurisdiction goes against 
the public policy of Mauritius.

2.2	 Enforcement of Foreign Judgments
In Mauritius, there are two distinct regimes under 
which foreign judgments can be enforced, as fol-
lows.

•	UK judgments may be enforced in accord-
ance with the procedure set out under the 
Reciprocal Enforcement of Judgments Act 
1923. However, this enforcement procedure is 
available only in respect of money judgments 
which are rendered by a superior court in the 
UK, and the application must be made to the 
Supreme Court within 12 months after the 
date of the judgment.

•	All other foreign judgments may be enforced 
through an application for exequatur in 
accordance with Article 546 of the Code of 
Civil Procedure. An exequatur of a foreign 
judgment can only be granted if the judgment 
satisfies the following conditions:
(a) it is valid and can be executed in the 

country in which it was delivered;
(b) it is not contrary to any principle affecting 

public order;
(c) the party against whom it was delivered 

has been properly summoned to attend 
the proceedings; and

(d) the court that delivered it has the jurisdic-
tion to deal with the matter submitted.

2.3	 Unique Features of Litigation 
Procedure
Hybrid Legal System
Mauritius has a hybrid legal system due to its 
past French and British colonisation. As a gen-
eral rule, the main areas of private law (including 
insurance matters) are French in origin, whilst 
evidential rules follow the English system. Magis-
trates and judges usually apply both English and 
French sources of law for guidance, depending 
on the context, when adjudicating upon a novel 
issue of law.
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Case Load
In Mauritius, court proceedings are often time-
consuming, and it may take up to a few years 
before a case is in shape and heard and judg-
ment is delivered. According to the Annual 
Report of the Judiciary 2023, at the end of that 
year there were 4,227 civil cases outstanding 
before the District Courts; 2,189 civil cases 
outstanding before the Intermediate Court; and 
3,551 civil and commercial cases outstanding 
before the Supreme Court.

Whilst the establishment of the Commercial Divi-
sion of the Supreme Court and the electronic-
filing system have been helpful, the litigation 
process is still lengthy in Mauritius.

Costs
The Mauritian courts generally award costs to 
the successful party. These include attorney and 
counsel fees, court filing costs, costs of attend-
ance of witnesses and the costs of any ancil-
lary pre-trial applications. However, in practice, 
the costs recovered tend to be way off actual 
legal expenses, as they are capped by the 2012 
Supreme Court Rules.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Courts in Mauritius will enforce arbitration provi-
sions in commercial contracts of insurance and 
reinsurance provided that the dispute falls within 
the scope of the arbitration agreement and the 
defendant raises the objection pertaining to the 
jurisdiction before having filed any defence on 
the merits of the case.

In the case of an international arbitration, the 
defendant, objecting to the jurisdiction of the 
court to hear the dispute, must make an appli-
cation pursuant to Section 5 of the IAA 2008 
asking that the case be referred to a panel of 
three Designated Judges of the Supreme Court. 
The latter shall then decide whether the parties 
should be referred to arbitration or whether, on 
a prima facie, basis, there is a very strong prob-
ability that the arbitration agreement is null and 
void, inoperative or likely impossible to imple-
ment.

3.2	 The New York Convention
Mauritius is a signatory to the New York Conven-
tion, given force of law by virtue of the Conven-
tion on the Recognition and Enforcement of For-
eign Arbitral Awards Act 2001 (the “2001 Act”). 
The reservation of reciprocity was removed in 
2013, allowing arbitral awards rendered in non-
signatory states to be recognised and enforced 
in Mauritius.

Enforcement of Foreign Arbitral Awards
The 2001 Act governs the recognition and 
enforcement of foreign arbitral awards (which 
include an award in an international arbitration 
under the IAA 2008 where the juridical seat was 
Mauritius). The procedural rules for such an 
application are set out in Rule 15 of the Supreme 
Court (International Arbitration Claims) Rules 
2013, and may be summarised as follows:

•	the application is made by way of motion to 
the Supreme Court (the “enforcement claim”), 
and initially without notice to any respondent;

•	the written evidence in support of the 
enforcement claim must include the docu-
ments set out in Article IV of the New York 
Convention (the duly authenticated original 
award or a duly certified copy and the original 
or a duly certified copy of the agreement);
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•	the enforcement claim is dealt with by the 
Chief Justice who, if the above requirements 
are complied with, will issue a provisional 
order granting recognition of the award or 
authorising the enforcement of the award in 
the same manner as a judgment of the court, 
in the terms requested by the applicant or in 
such amended terms as are necessary;

•	the Chief Justice may specify parties to the 
arbitration (in addition to the respondent) on 
whom the enforcement claim motion and the 
provisional order will be served, and service 
will be effected within 14 days of receipt of 
the provisional order;

•	the respondent may apply to set aside the 
provisional order and the enforcement claim 
within 14 days of receipt or any longer period 
as specified by the order if it has been served 
outside the jurisdiction. The grounds on 
which the respondent can set aside the pro-
visional order are limited to those contained 
within Article V of the New York Convention; 
and

•	the award only becomes enforceable once 
the period given to the respondent to set 
aside the provisional order has lapsed, or 
if the respondent has been unsuccessful in 
such an application.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Whilst arbitration is not widely used to resolve 
insurance disputes in Mauritius, it is becoming 
increasingly popular in large commercial dis-
putes. It was used, for example, at a very large 
insurance company to resolve disputes on the 
scope of professional liability cover and on loss-
es relating to cyber-attacks.

It is possible that arbitration could be used more 
often in insurance disputes of a commercial 
nature and involving substantial sums in issue, 

since it is less time consuming and can also be 
less costly than court proceedings.

For the time being, only limited types of policies 
have entrenched arbitration clauses.

Appeal Against Arbitral Awards
An award in a domestic arbitration may be chal-
lenged on one of the following grounds:

•	by way of appeal on law or facts if the parties 
had not renounced their right of appeal in the 
arbitration agreement;

•	by the Attorney General, if they consider that 
the enforcement of the award is against pub-
lic interest; and

•	by way of an application for the annulment of 
the award on the grounds that:
(a) there was no arbitration agreement, or it 

was null or no longer in force;
(b) the arbitral tribunal was irregularly con-

stituted or the sole arbitrator irregularly 
appointed;

(c) the arbitrator has decided the dispute 
otherwise than in accordance with the 
terms of reference;

(d) the principles of a fair hearing have not 
been respected;

(e) the award fails to contain the contentions 
of the parties, their grounds in support 
of the contentions and reasons for the 
award;

(f) the award fails to mention the names of 
the arbitrators and the date of the award;

(g) the award is not signed by all the arbitra-
tors or, if a minority of them refuses to 
sign, fails to mention that fact; or

(h) the arbitrator has violated a rule of public 
order.
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International Arbitral Awards
The First Schedule of the IAA 2008 provides 
for a right of appeal, with leave of the court, on 
any question of Mauritian law arising out of an 
award. Section 39 of the IAA provides an exclu-
sive recourse on limited grounds for the setting 
aside of an award made in an arbitration seated 
in Mauritius. The Supreme Court may set aside 
an arbitral award only where:

•	the party making the application furnishes 
proof that:
(a) a party to the arbitration agreement was 

under some incapacity or the agreement 
is not valid under the law to which the 
parties have subjected it or, failing any 
indication thereon, under Mauritius law;

(b) it was not given proper notice of the ap-
pointment of an arbitrator or of the arbitral 
proceedings or was otherwise unable to 
present its case;

(c) the award deals with a dispute not 
contemplated by, or not falling within the 
terms of, the submission to arbitration, or 
contains a decision on a matter beyond 
the scope of submission to arbitration; or

(d) the composition of the arbitral tribunal or 
the arbitral procedure was not in accord-
ance with the agreement of the parties or, 
failing such agreement, was not in ac-
cordance with the IAA 2008; or

•	the court finds that:
(a) it is not possible to settle the subject 

matter of the dispute by arbitration under 
Mauritius law;

(b) the award is in conflict with the public 
policy of Mauritius;

(c) the making of the award was induced or 
affected by fraud or corruption; or

(d) a breach of the rules of natural justice 
occurred during the arbitral proceedings 
or in connection with the making of the 

award by which the rights of any party 
have been, or will be, substantially preju-
diced.

4. Coverage Disputes

4.1	 Implied Terms
Insurance contracts in Mauritius carry a num-
ber of terms implied by law, even if not explicitly 
mentioned within them. The Civil Code, through 
Articles 1983-1 to 1983-92, establishes a legal 
framework for insurance contracts. This includes 
a number of essential obligations, such as a duty 
of full disclosure by the insured party.

For instance, Article 1983-20 specifically states 
that the insured party is bound, prior to the 
preparation of the contract, to declare all cir-
cumstances known to them that are relevant 
to the insurer in evaluating risk. Article 1983-33 
recognises that the parties may decide freely 
on the duration of the insurance contract and 
the conditions for its termination, but adds that 
either party may, each year following an initial 
period of three years, terminate the agreement – 
except for life insurance contracts. Additionally, 
contracts in Mauritius are governed by a require-
ment for the parties to act in good faith originat-
ing from Articles 16 and 1134 of the Civil Code.

4.2	 Rights of Insurers
Mauritian law provides insurers with a number of 
rights regarding the presentation of risk before a 
policy is initiated, as well as in the execution of 
the insurance contract.

For instance, the obligation of the insured party 
to make full and accurate disclosure is empha-
sised in Article 1983-30 of the Civil Code, which 
allows an insurer to consider voiding a contract 
in cases of intentional misrepresentation. Article 
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1983-50 grants an insurer the right of subroga-
tion, allowing them to sue third parties responsi-
ble for damage up to the amount of the indem-
nity paid to the insured party. Article 1983-19 
protects the insurer by stipulating that they are 
not responsible for losses caused by intentional 
or fraudulent misconduct by the insured party, 
even if a contrary agreement exists. The insurer 
also has the right to suspend cover if the insured 
party fails to pay premiums on time, upon issu-
ance of a formal notice. Article 1983-21 ensures 
that the insurer can limit their risk in the event of 
non-payment.

4.3	 Significant Trends in Policy Coverage 
Disputes
Over the past year, Mauritius has seen relatively 
few disputes concerning policy coverage. For 
example, at one of the island’s leading motor 
vehicle insurers, out of 36 complaints put before 
the courts, only three concerned policy cover 
disputes – a mere 0.06% of all active policies. 
Instead, disputes predominantly concerned lia-
bility issues and claims for bodily injuries, espe-
cially in multi-party motor accidents. In scenarios 
where multiple vehicles are involved in a colli-
sion, determining liability among insurers often 
necessitates arbitration or judicial intervention.

4.4	 Resolution of Insurance Coverage 
Disputes
Disputes over insurance coverage in Mauri-
tius are rare but are typically resolved through 
litigation or arbitration. Arbitration is particu-
larly popular for reinsurance contracts due to 
their international dimension, and because it is 
a confidential and efficient resolution method. 
Other cases with international features, such as 
those involving injuries to foreign tourists, can be 
resolved amicably through arbitration or out-of-
court settlement, avoiding the prolonged delays 
associated with litigation in the island.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
The distinction between an insured individual 
viewed as a consumer and other insured parties 
of a corporate or commercial nature is not spe-
cifically entrenched in Mauritian law. However, a 
certain number of safeguards have been imple-
mented over the years with the aim of offering 
additional protection for consumers in insur-
ance contracts. For instance, the FSC, which 
regulates the insurance sector, has introduced 
guidelines concerning the advertising and mar-
keting of financial products, including insurance 
products, to promote responsible, ethical, and 
professional behaviour among those involved in 
the promotion and marketing of these products 
to consumers in Mauritius.

4.6	 Third-Party Enforcement of 
Insurance Contracts
Mauritian law allows third parties to enforce 
insurance contracts or sue insurers under spe-
cific circumstances. Article 1983-60 of the Civil 
Code provides that “third parties who are ben-
eficiaries under a contract of insurance may 
enforce the contract directly against the insurer”. 
In liability insurance, for instance, a third party 
injured by the insured party’s actions can claim 
compensation directly from the insurer.

Additionally, Article 1983-92 and the Road Traf-
fic Act mandate that motor vehicle owners must 
have insurance covering third-party liability, 
ensuring that injured parties can seek compen-
sation directly from the insurer irrespective of 
any defence the insurer might raise against the 
insured party.

4.7	 The Concept of Bad Faith
The concept of bad faith is enshrined in Mauri-
tian law and can be a very useful legal concept in 
the context of insurance contracts. Article 1134 
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of the Civil Code encapsulates the principle: 
“Agreements lawfully entered into have the force 
of law for those who have made them (…) They 
must be performed in good faith”. This means 
that both parties to an insurance contract are 
expected to act honestly and fairly. Should an 
insurer unjustifiably refuse to pay a valid claim 
or delay payment without reasonable cause, the 
insured party has the right to seek damages for 
breach of contract, relying on this fundamental 
principle of good faith.

4.8	 Penalties for Late Payment of Claims
Penalties for late payment of claims can be 
enforced in Mauritian law. According to Article 
1983-26, upon the occurrence of the risk, the 
insurer is obligated to pay the indemnity, or the 
sum specified in the contract, within the agreed 
timeframe. This outlines the insurer’s obligation 
to effect timely payment once a claim is validat-
ed, ensuring that the insured party receives their 
due compensation without unnecessary delay. 
Section 65 of the Insurance Act 2005 further 
emphasises this requirement by providing that, 
even in the case of the voluntary winding up of 
an insurer, this shall not prejudice the rights of 
a policyholder to payment in full of their claim.

These obligations can be enforced by the courts 
by the award of interest on late payments or the 
imposition of additional damages to compen-
sate financial loss incurred by the insured party 
due to the delay. However, this is quite rare.

The recent arrival of the Ombusperson for Finan-
cial Services has also opened up a new avenue 
for disgruntled policyholders seeking fast and 
effective redress.

4.9	 Representations Made by Brokers
Mauritian law recognises brokers as agents of 
the insured party. In accordance with Section 

2 of the Insurance Act, an insurance broker is a 
person who arranges insurance business with 
insurers on behalf of prospective policyhold-
ers, or as a representative of a policyholder. A 
broker must be licensed by the FSC. Section 
74 provides that an insurance broker is prohib-
ited from providing services if it would create 
a conflict of interest with either the insurer or 
the policyholder. Additionally, the broker must 
disclose to a prospective policyholder any com-
mission or remuneration they may receive from 
the insurer if the policyholder decides to enter 
into an insurance policy through their services. 
Thus, in application of general civil law rules, 
the representations of a broker are binding on 
the insured party, provided the broker has acted 
within their authority. However, if a broker makes 
unauthorised or inaccurate statements by acting 
outside of their authority, the insured party would 
not be bound by the broker’s representations.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
While the Insurance Act 2005 provides a regula-
tory framework for insurance operations in Mau-
ritius, it does not explicitly mention delegated 
underwriting or claims handling by third parties. 
However, the Act does allow for the licensing 
and regulation of third-party service providers, 
which include insurance agents. The insurer and 
the insurance agent are both subject to a num-
ber of legal obligations, and the FSC retains the 
authority to ensure compliance. In some cas-
es, accredited agents, internal agents or sales 
agents working solely for a specific insurer are 
permitted to provide quotations for specific 
classes of business, based on established and 
agreed conditions, such as:

•	for motor vehicles, on limited insured 
amounts and specific vehicles; and
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•	for houses, on concrete buildings with a lim-
ited insured amount of MUR4 million, exclud-
ing premises situated at Port Louis and other 
flooding-prone areas.

This is mostly done in an attempt to improve 
the response time for clients and to allow sales 
teams to be more efficient. The process is sub-
ject to a regular audit control by insurers.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Insurers typically bear the cost of defending 
insured parties in cases involving bodily injury 
claims and third-party liabilities. For exam-
ple, when an insured party is sued following a 
motor-vehicle accident, the insurer covers both 
the damages awarded and the legal defence 
costs. The aim is to protect the insured party 
from potentially crippling legal expenses. Tor-
tious liability insurance also frequently involves 
insurers funding defence costs – eg, when a 
guest is injured on the insured party’s property 
and seeks damages. A successful party may be 
awarded legal costs by the courts at the end of 
the case, but these are capped by the Supreme 
Court Rules at a much lower sum than the mar-
ket rates.

5.2	 Likely Changes in the Future
The practice of insurers covering the defence of 
insured parties in bodily injury and third-party 
claims has been consistent for decades, and 
is unlikely to change in the foreseeable future. 
As long as the legal and regulatory framework 
remains stable, insurers are expected to contin-
ue to provide this critical support. This ensures 
that insured parties can rely on their insurers 

to cover legal costs in cases that fall within the 
policy’s coverage.

There is an ongoing inquiry by the Competition 
Commission of Mauritius on an alleged collusive 
agreement between insurers in regards to the 
capping of the amount of liability in Public Liabil-
ity policies for construction companies, which 
may lead to a more regulated environment in the 
near future.

5.3	 Trends in the Cost or Complexity of 
Litigation
There have not been any major changes in the 
cost or complexity of litigation. However, there 
has been an increase in claims related to cyber-
attacks, particularly from banks after COVID-19, 
where specialised loss adjusters and forensic 
experts had to be appointed. These cases, how-
ever, have not escalated to litigation. Over the 
past ten years, the cost per point awarded by 
the Courts for Permanent Incapacity has seen 
a substantial increase, rising from MUR15,000 
to MUR50,000.

Court judgments typically do not provide 
detailed breakdowns for permanent incapacity, 
moral damages, or loss of earnings, but rather 
award a global lump-sum compensation. Recent 
case law, particularly the judgment in Phoenix 
Insurance v Moollan 2024 SCJ 314, indicates a 
similar upward trend in loss of earnings claims.

5.4	 Protection Against Costs Risks
Claimants can obtain protection against costs 
risks, depending on the type of insurance cover 
they possess. For instance, motor and house-
hold policies generally do not offer this protec-
tion. However, cyber-insurance often includes 
coverage for defence costs when policyhold-
ers are sued by their clients. Third-party liability 
policies may also cover legal defence costs. This 



MAURITIUS  Law and Practice
Contributed by: Gavin Glover SC, Nabil Moolna and Shaimaa Mukoon, The Chambers of Gavin Glover SC 

206 CHAMBERS.COM

cover is crucial for managing the financial risks 
associated with legal proceedings, ensuring that 
the insured party is not left bearing substantial 
legal fees.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Articles 1983-1 to 1983-92 of the Civil Code, 
which deal with the substantive provisions on 
insurance, envisage the underwriting of risks 
under two main groups:

•	“assurances de personnes” – which concerns 
the insuring of risks in connection with the life 
or physical integrity of a person; and

•	“assurances de dommages” – which is sub-
divided into “assurances de choses” and 
“assurances de responsabilité”, and cov-
ers threats to the assets and property of an 
insured party, whether directly or indirectly, 
when that party is sued by a third party.

The law draws a fundamental distinction between 
“assurances de personnes” and “assurances de 
dommages” on the issue of subrogation of an 
insurer into the rights of its insured party.

Whereas an insurer who has paid out indemnity 
insurance for “assurances de dommages” is, 
pursuant to Article 1983-50 of the Civil Code, 
subrogated (up to the amount of the indemnity) 
in the rights of the insured party, and can claim 
from third parties who have caused the damage 
giving rise to the liability of the insurer, Article 
1983-66 of the Civil Code prohibits such subro-
gation for “assurances de personnes”.

However, even in the case of “assurances de 
dommages”, the insurer has no recourse against 

the children, descendants, ascendants, siblings, 
attendants, employees, workers or servants of 
the insured party, and, generally, any person liv-
ing in the home of the insured party, except in 
the case of malicious acts committed by one of 
these.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
See 6.1 Right of Action to Recovers Sums from 
Third Parties.

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
The type and amount of litigation in Mauritius, 
particularly in the insurance sector, have been 
somewhat influenced by various macroeconom-
ic factors, including the COVID-19 pandemic 
and geopolitical tensions such as the Russia-
Ukraine conflict. COVID-19 led to an increase in 
business interruption claims and disputes over 
coverage for pandemic-related losses.

Additionally, the Russia-Ukraine conflict has 
further driven up reinsurance costs and motor 
insurance premiums, as inflation in spare parts 
and freight costs has significantly affected the 
Motor Line of Business.

The FSC has also noted a rise in litigation involv-
ing supply-chain disruptions and travel insur-
ance claims in its annual report issued in 2023, 
reflecting the broader effects of these global 
challenges on the insurance industry in Mauri-
tius.

7.2	 Forecast for the Next 12 Months
The impact of the pandemic and geopolitical 
tensions is expected to continue to influence liti-
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gation trends over the next 12 months. Factors 
such as changing economic conditions, regula-
tory responses, and the ongoing fallout/evolu-
tion of the pandemic will likely shape future liti-
gation patterns. The FSC anticipates an increase 
in claims related to digital transformation risks 
and cybersecurity as businesses adapt to new 
operating environments in the post-pandemic 
era.

Moreover, the hardening of the reinsurance mar-
ket is expected to persist, with Mauritius being 
particularly vulnerable due to climate change 
and natural catastrophes. Most insurers have 
had to trigger excess of loss covers following 
the flash flooding resulting from cyclone Belal 
in January 2024. Coverage for cyclones and 
floods, which were previously standard named 
perils, is now subject to special acceptance or 
has been removed, particularly in specific geo-
graphic areas prone to flooding.

7.3	 Coverage Issues and Test Cases
The COVID-19 pandemic has given rise to sig-
nificant insurance cover issues and test cases, 
particularly in relation to the interpretation of 
the term “catastrophe” within reinsurance con-
tracts. One of the key issues has been whether 
the pandemic qualifies as a catastrophe, and the 
extent to which it triggers coverage for loss of 
profits. This has been a major area of interpreta-
tion, with varying outcomes depending on the 
specific wording of reinsurance contracts and 
the jurisdictions involved.

In addition to pandemic-related disputes, cli-
mate change has emerged as a critical issue in 
the reinsurance industry, driven by the increas-
ing frequency and severity of natural catastro-
phes. This has led to massive claims globally 
and raised questions about the sustainability of 
current reinsurance models. While some mar-

kets, such as those in Kenya and the UK, have 
seen discussions about potential restrictions 
from reinsurers following events such as riots, 
these discussions have not yet fully materialised 
in the Mauritian market.

Overall, the pandemic and the growing impact of 
climate change have underscored the need for 
clearer contract terms and robust risk assess-
ment in the reinsurance industry, as these fac-
tors continue to challenge traditional coverage 
framework.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The scope of available insurance cover and 
insurers’ appetites for risk have been influenced 
by the aforementioned factors. Areas prone 
to flooding and specific types of buildings are 
now considered higher risk, leading insurers to 
reduce or eliminate coverage for certain perils. 
For instance, some insurers are now offering 
renewals without cyclone and flood cover in 
areas that have experienced significant claims, 
reflecting a broader trend of insurers becoming 
more selective in underwriting to manage their 
exposure to environmental risks.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
Environmental, Social, and Governance (ESG) 
factors are minor factors of influence for under-
writing and litigation in the insurance sector in 
Mauritius. For example, electric vehicles, which 
are perceived to have higher fire risks and repair 
costs, are being insured at higher premiums. 
Photovoltaic farms and solar equipment also 
face challenges in securing insurance coverage 
due to cyclone risks.
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As global awareness of ESG issues grows, insur-
ers are likely to integrate these considerations 
more explicitly into their underwriting decisions, 
potentially leading to changes in the types of 
coverage offered and the terms of insurance 
policies.

8.2	 Data Protection Laws
Data protection laws are having a growing impact 
on the underwriting and litigation of insurance 
risks, particularly in the areas of cybersecurity, 
professional indemnity, and liability insurance. 
Insurers now require detailed documentation 
from policyholders, including their data protec-
tion policies, protocols, and IT security meas-
ures. This information is crucial for assessing the 
risks associated with data breaches and other 
cyberthreats. In the event of a cyber-attack, the 
adequacy of these measures may become a 
central issue in litigation, with insurers closely 
examining whether the insured party has met the 
required standards.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Regulatory developments in Mauritius have 
slightly affected insurance coverage, litigation, 
and the defending of claims by insurers. Regula-
tions introduced by the FSC have strengthened 
policyholder protections and enhanced the finan-
cial stability of insurers. These developments 
include stricter corporate governance require-
ments, improved risk-management practices, 
and increased capital adequacy standards. The 
FSC’s solvency guidelines are also expected to 
increase the resilience of the insurance sector. 
Consequently, insurers may need to adopt more 
rigorous procedures for evaluating claims and 
managing disputes, ensuring compliance with 
the new regulatory standards.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Litigation
South Korea is a civil law, as opposed to a com-
mon law, jurisdiction. The resolution of disputes 
is primarily based on general and special laws 
and regulations with the judges in South Korean 
courts interpreting these in each case. Changes 
to the law are decided by the national assembly, 
which is the legislative body in South Korea. By 
contrast, common law is based on judicial deci-
sions and legal precedents, and judges play a 
significant role in shaping the laws of the country 
through binding precedents.

As a civil law jurisdiction, the courts of South 
Korea rely primarily on codified statutes and the 
legal framework as their main source of authority. 
However, in resolving disputes, particularly when 
statutory law does not provide clear guidance, 
the courts may also consider judicial precedents. 
In such instances, decisions from other jurisdic-
tions, notably Germany, the United Kingdom and 
the United States – where insurance law is more 
deeply developed – may be cited and argued 
by litigants. While these foreign precedents are 
not binding, South Korean courts may find them 
persuasive when determining their own rulings.

Legislation and court proceedings
The Court Procedure Act, for claims for damages 
and equitable relief, and the Criminal Procedure 
Act, for claims with a criminal component, gov-
ern the manner in which disputes proceed in the 
South Korean courts, which generally involves 
the submission of pleadings with the formal sub-
mission of a petition and reply, a sequence of 
hearings administered by the court (which may 
also be done remotely), preparation and filing 
of pleadings and replies, the submission of evi-

dence, the taking of witness statements, and 
the valuation of damages followed by closing 
remarks (if elected). Those who are interested 
third parties also have a right to intervene in the 
case in order to protect their interests and make 
arguments on their own behalf.

The court may recommend and administer set-
tlement procedures for both parties in court and 
may also accept and approve a party-initiated 
settlement outside of court.

Alternatives to Litigation
Arbitration
Arbitration is an alternative to litigation in the 
South Korean courts, subject to the agreement 
of both parties, and has become more prevalent 
in cross-border agreements. In South Korea, the 
local arbitration institution is the Korean Com-
mercial Arbitration Board (KCAB). Other arbi-
tration institutions are also frequently selected, 
such as the Singapore International Arbitration 
Centre, the International Commercial Court and 
the Hong Kong International Arbitration Cen-
tre, among others, all of which utilise their own 
respective arbitration rules. The appeal to select-
ing arbitration over a court procedure in South 
Korea is highlighted by a number of factors such 
as the ability to fix a seat in a neutral venue, the 
ability to select experts on an arbitration panel, 
the ability to select the language for the dispute 
which may make the dispute resolution more 
cost-effective (South Korean courts require all 
submissions to be made in Korean), and the 
chance to avoid the rotation of judges which 
occurs annually in the South Korean courts, 
among others.

Mediation and administrative proceedings
Disputes involving insurance matters may also 
be resolved through mediation either by con-
tract or pursuant to the administration of a 
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South Korean court. Claims which are lodged 
by insureds as consumers may also be heard 
through an administrative proceeding under a 
regulatory authority such as the Financial Super-
visory Service or the Korea Fair Trade Commis-
sion (KFTC).

1.2	 Litigation Process and Rules on 
Limitation
South Korea has three levels of judicial review:

•	a trial at the court of first instance or the dis-
trict court;

•	an appeal which may be reviewed de novo at 
the court of second instance or a high court; 
and

•	the court of last resort in the third instance 
which is the Supreme Court of South Korea.

The adversarial nature of litigation in South Kore-
an courts involves a single judge for disputes for 
claims less than KRW200 million; however, for 
claims in excess of KRW200 million, a dispute 
will be reviewed by a panel of three judges (a 
presiding judge and two associate judges).

As in other jurisdictions with a similar judicial 
system, a petition will be lodged by a plaintiff to 
the district court where the key issues of facts 
and arguments in law are made to the judges, 
but the case will only proceed subject to the pre-
scribed limitation in years, based on the subject 
matter and grounds for the dispute.

There are no specific rules of evidence from a 
procedural and evidentiary perspective; how-
ever, a judge will consider any evidence offered 
by a party while reserving the right to determine 
its value, veracity and relevance as well as its 
admissibility into the record. The litigation pro-
ceeding in the trial involves the submission of 
briefs and replies, and the introduction of evi-

dence, including the taking of testimony from 
witnesses. Appeals are available to non-prevail-
ing parties upon the issuance of a decision at the 
district court, and then again at the high court for 
a final appeal at the Supreme Court.

The statute of limitations for commercial con-
tractual disputes in South Korea is generally five 
years. The limitation on ordinary contracts is ten 
years. Insurance claims are subject to a three-
year limitation from the date a claimant becomes 
aware of the accident, loss or damages, which 
is generally the “date of the loss” as reported by 
the insured and acknowledged by the insurer. 
South Korean law does not allow for the waiver 
of an applicable statute of limitation; moreover, 
it cannot be raised as a defence to the claim.

1.3	 Alternative Dispute Resolution (ADR)
It has become more common for parties to a 
contract to include resolution through amicable 
discussions prior to any formal dispute resolu-
tion being exercised by one party against the 
other. In lieu of litigation and arbitration, alter-
native dispute resolution (ADR) mechanisms 
also exist in South Korea as effective means to 
resolve disputes on a voluntary basis through 
mutual agreement before a neutral mediator. 
The method of conciliation is also used in South 
Korea and supported by the Civil Conciliation 
Act which sets out a procedural framework for 
commercial parties to follow during the dispute 
resolution process.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Choice of law and dispute resolution clauses are 
commonly included in insurance contracts with 
respect to the manner in which a dispute is to 
be resolved and under which particular law a 
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contract is to be interpreted. Generally, South 
Korean courts will uphold such clauses as valid 
and enforceable pursuant to the agreement of 
the parties. However, challenges may be made 
by a party against another party:

•	should there be a tenuous or lack of nexus 
with the venue and/or law;

•	should the clause be unconscionable, 
oppressive or excessively burdensome to a 
party;

•	should the clause be against public policy or 
morality;

•	should the law and/or venue conflict with the 
local laws/regulations of South Korea; or

•	should there be an absence of consent or 
agreement.

Moreover, a choice of law provision will generally 
be upheld by the South Korean courts pursuant 
to Article 25 of the Conflict of Laws Act allowing 
for the application of either South Korean law 
or foreign law to govern the contract interpreta-
tion or the dispute according to the lex loci of 
the contract. However, certain laws are manda-
tory and will apply irrespective of a governing 
law clause that designates the law of a foreign 
country to a particular issue (eg, antitrust and 
competition law) in accordance with Article 7 of 
the Conflict of Laws Act. Notably, a choice of 
law clause will still be enforceable even in the 
event that another set of laws exists in another 
jurisdiction with a more significant nexus to the 
subject matter of the dispute, pursuant to Article 
8 of the Conflict of Laws Act.

2.2	 Enforcement of Foreign Judgments
In order to enforce a foreign judgment against a 
defendant such as a local insurer in South Korea, 
a petition must be made to the South Korean 
court that has jurisdiction over the matter, in 
accordance with the Civil Procedure Act as well 

as international treaties on reciprocity such as 
the Hague Convention.

The prerequisites for an enforcement order to be 
commenced are:

•	a final and binding foreign judgment with no 
further right to appeal the decision;

•	the original jurisdiction of the parties and 
subject matter of the dispute in question was 
proper and legal;

•	the existence of reciprocal agreements with 
South Korea for the enforcement of foreign 
judgments;

•	the judgment does not violate the public 
policy, laws or other moral standards of South 
Korea, otherwise, the foreign judgment may 
not be enforced by the South Korean court; 
and

•	a certified translation in Korean must be 
submitted with the petition so that it can be 
confirmed that all the terms and conditions 
and the decision are fully understood by all 
the parties.

It is cautioned that administrative rulings, crimi-
nal matters and other non-commercial judg-
ments or rulings may be subject to additional 
scrutiny by a South Korean court hearing the 
enforcement proceeding.

2.3	 Unique Features of Litigation 
Procedure
As prefaced above, South Korea is a civil law 
jurisdiction where the judicial review of claims 
is based on written laws and regulations rather 
than relying upon and referring to case prec-
edents.

Costs Owed by Foreign Litigants
As in other countries, if a foreign litigant files a 
petition against a local South Korean defend-
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ant with a Korean court, the litigant must pay 
certain court fees for the administration of litiga-
tion. In addition, the foreign litigant must pay a 
stamp duty to the South Korean court, as well as 
security costs, which is to ensure that claims are 
made in good faith and to promote an equitable 
dispute resolution procedure. The costs are cal-
culated as attorneys’ fees based on a formula in 
consideration of the claim amount made in the 
petition to the court.

Limited Discovery and Pre-trial Procedures
South Korea has limited discovery and pre-trial 
procedures for the disclosure and collection of 
evidence in relation to a litigation which is silent 
in the Civil Procedure Act. The litigants may 
present evidence directly to the court where the 
judge(s) will determine its admissibility. If admis-
sible, they will then consider the evidence for 
relevance and value. Generally, any requests 
for witness testimony or document requests are 
made to the South Korean court which will then 
direct the same and/or compel the other litigant 
to comply with the court’s order (failure to com-
ply may lead to court-imposed fines).

Class Actions
The concept or the procedure to bring a class 
action in the South Korean courts is not well 
developed. However, collective actions may be 
brought in certain areas where plaintiffs who 
have similar claims may appoint a representative 
to act on behalf of the claimants. The procedure 
for class actions was implemented in the Secu-
rities-Related Class Action Act as a special act 
that is a companion to the Civil Procedure Act, 
which came into effect in 2005 in response to 
the conduct of large companies in South Korea 
to the detriment of consumers and investors. In 
order to be certified as a class action, there must 
be a minimum number of plaintiffs and an objec-
tive threshold for having an interest in the dispute 

(eg, the total affected shares as a proportion of 
all outstanding shares of the litigants). Subse-
quently, the national assembly pushed forward 
the Act on the Class Action for the Protection of 
the Public Interest in 2016, which is a broader 
law that aims to allow a large number of injured 
persons to form and be certified as a class, such 
as in consumer claims in health-related litigation 
and environmental issues, as well as for welfare 
issues in South Korea.

Rotation of Judges
The South Korean courts also have a judicial 
rotation system where judges are assigned to 
different panels at the Korean courts from year 
to year in an effort to provide a diversity of cases 
for judicial review and to promote neutrality and 
fairness in the litigation process. Each judicial 
panel, whether comprised of one judge or three 
judges (see 1.2 Litigation Process and Rules on 
Limitation), will be subject to rotation in Febru-
ary of each year depending on the number of 
years spent in such judicial panel. As a result, a 
litigation case that spans a number of years may 
be reviewed by different judges and the judge(s) 
who heard the case at the commencement of 
the litigation may not be the same judge(s) at the 
time the judgment is rendered. The continuity 
of a single case being heard by different judges 
due to rotation is maintained in the court record.

Official Language in Court
The official language of South Korea is Kore-
an and this is also the official language of the 
South Korean court system. Therefore, all cases 
lodged and heard by the judges in the South 
Korean courts are administered in Korean. In 
turn, all oral arguments, pleadings, evidence, 
requests, closing arguments and all notices and 
judgments are in the Korean language. There-
fore, parties to a contract should consider the 
efficiency, speed and costs when litigating in 
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Korean in the South Korean courts, as opposed 
to fixing the language in an arbitration clause 
and proceeding under the rules of an interna-
tional arbitration institute.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
A South Korean court will hold that an arbitration 
agreement is valid and enforceable subject to 
the general requirements set forth in the Arbitra-
tion Act of South Korea. In enforcing an arbitra-
tion agreement, a South Korean court will look at 
the intent and desire to arbitrate a dispute arising 
under a contract and the mere existence of an 
arbitration agreement, although “pathological”, 
will be upheld as the original intent of the par-
ties, and the manner in which a “pathological” 
arbitration clause is enforced may default to the 
Arbitration Act of South Korea. Therefore, parties 
to a contract should carefully consider and draft 
an arbitration clause if it is their respective intent 
to arbitrate disputes, and this should cover the 
seat and venue of the arbitration, the rules of 
arbitration to be applied, the number of arbitra-
tors, the language to be used, etc.

3.2	 The New York Convention
South Korea agreed to the New York Convention 
in 1973 in order to have reciprocal arrangements 
and to establish the country as a commercial 
hub for foreign investors into South Korea, as 
well as to provide comfort and clarity on the rule 
of law and enforcement of judgments for South 
Korean investors in other countries through the 
promotion of international arbitration.

South Korean courts will generally enforce for-
eign arbitral awards in accordance with the New 

York Convention, unless it is found that enforce-
ment of the judgment violates public policy or 
there are procedural issues that would make 
enforcement inappropriate. Enforcement actions 
continue in the South Korean courts and notably, 
a number of foreign judgments were ruled unen-
forceable over the past year, in particular where 
enforcement of interim measures conflicted with 
local laws or rules, including the Arbitration Act.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
The preferred dispute resolution method in South 
Korea remains litigation in the courts, especially 
between insureds and insurers. However, arbi-
tration agreements have been negotiated and 
made part of reinsurance agreements, slips, etc, 
especially between local South Korean insur-
ers and foreign reinsurers. Given this change in 
contract drafting with respect to dispute reso-
lution, a number of insurer-reinsurer disputes 
have taken place or are pending at this time over 
both coverage matters as well as other technical 
aspects in dispute.

The rise of arbitration cases to resolve insur-
ance and reinsurance disputes is attributable to 
a number of reasons:

•	reinsurance contracts are often concluded on 
a cross-border basis;

•	one party wishes to resolve the dispute in 
a foreign language other than Korean and/
or to use a more universal language and/or 
to avoid costly charges for translation and 
interpretation; and

•	the parties wish to present and argue the 
merits of the case before an expert panel of 
arbitrators with significant history and experi-
ence in the insurance industry or with techni-
cal/scientific backgrounds.
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As a result, while many arbitrations involve 
insurer-reinsurer disputes, those that are arbi-
trated often involve complex coverage disputes 
in property insurance falling under the local 
“Package Insurance Policy”, engineering claims, 
professional liability and others. However, many 
claims relating to the foregoing continue to be 
litigated in the South Korean courts.

In insurance and reinsurance disputes, the par-
ties frequently refer to and select the rules of 
leading arbitration institutes such as the Singa-
pore International Arbitration Centre, the Interna-
tional Commercial Court and the Korean Com-
mercial Arbitration Board.

Arbitral awards are binding, final and confiden-
tial.

4. Coverage Disputes

4.1	 Implied Terms
Pursuant to the Korea Commercial Code (KCC), 
certain terms and conditions may be implicitly 
read into an insurance contract, especially when 
the insured is a consumer for whom the terms 
cannot be altered or modified to the detriment of 
the insured. Additionally, the Financial Consumer 
Protection Act and the Standardised Contracts 
Regulation Act serve as critical sources of insur-
ance law, which imposes various obligations on 
insurers to ensure fairness in the execution and 
application of insurance contract terms and con-
ditions.

In the event that an insurer receives a portion or 
all of the insurance premium at the time an insur-
ance application is provided by a policyholder/
insured, the insurer must notify the applicant of 
its underwriting decision to accept or reject the 
risk within 30 days (unless otherwise agreed). In 

addition, if the insurer fails to provide a response 
within this period, the insurer is deemed to have 
accepted the insurance risk as provided for in 
the application.

Once a policyholder has entered into an insur-
ance contract with an insurer, the policyholder 
must pay the insurance premium (either the total 
insurance premium payable or as a first instal-
ment) without delay. In the event that a policy-
holder fails to pay the premium and does not 
remedy the failure within two months from the 
date of the insurance contract, the contract will 
be deemed to have been cancelled (unless oth-
erwise agreed by the parties).

In addition, if a policyholder or an insured fails to 
disclose any material facts, intentionally makes 
misrepresentations at the time the insurance 
policy is executed, or engages in acts of gross 
negligence, the insurer can terminate the insur-
ance contract within one month from the date 
on which the insurer becomes aware of such 
facts, or three years from the execution date of 
the insurance contract.

During the insured period, a policyholder/insured 
must immediately notify the insurer of any mate-
rial changes to any risk they become aware of, 
or the occurrence of an accident. Otherwise, 
the insurer may terminate the insurance con-
tract within one month from the day on which 
the insurer becomes aware of such fact.

At the inception of the insurance contract, the 
insurer must explain important clauses of the 
insurance contract (eg, insuring clauses, exclu-
sions and termination provisions); otherwise, 
such clauses may be deemed unenforceable 
against the insurer. This requirement applies 
equally to insurers transacting with corporate 
insureds and individual insureds. South Korean 
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courts frequently apply the rule of contra profer-
entem in disputes against insurers when policy 
wording is unclear and/or ambiguous in favour 
of the insured.

Under the Standardised Contracts Regulations 
Act (SCRA), a standard form contract must:

•	be construed impartially in accordance with 
the principles of trust and good faith;

•	not be construed differently for different cus-
tomers who are similarly situated; and

•	be construed in favour of the customer if the 
wording of the contract is unclear or ambigu-
ous.

4.2	 Rights of Insurers
There are a number of protections afforded to 
insurers during the solicitation, application and 
underwriting phases. According to the KCC, 
certain circumstances may render an insurance 
contract void from inception; that is, void ab ini-
tio.

As explained in Article 644 of the KCC, in the 
event that the occurrence of an accident is 
based on a risk or that which is incapable of 
materialising, the insurance contract will be null 
and void based on the fundamental and univer-
sal requirement of any insurance product (Arti-
cle 644 of the KCC). Additionally, where there is 
no insurable risk at the time of execution of the 
insurance contract, then it will also be viewed as 
null and void. However, this rule is inapplicable 
if the insurer and the insured are unaware of the 
foregoing facts and/or circumstances. Addition-
ally, where a loss occurs prior to the effective 
date of the insurance contract, then the insur-
ance contract will not cover the loss and the 
insurer has no liability to the insured.

Pursuant to Article 669 of the KCC, if insur-
ance premiums are substantially more than the 
amount of risk insured (ie, expansive, unneces-
sary or duplicate coverage) as a result of fraud 
by, or intentional misconduct on the part of, the 
insurer or its agent, the insurance contract will 
be considered void.

In addition to the exceptions listed above, Article 
103 of the Civil Act may also render an insurance 
contract void. Previously, a Korean court ruled 
that if an insured entered into several insurance 
contracts intending to receive multiple payments 
from insurance proceeds for the same single 
loss, this constituted fraud with an element of 
unjust enrichment.

Consequently, insurers have protection under 
the KCC to void insurance contracts entered 
into based on fraud, incomplete information and 
non-disclosure.

4.3	 Significant Trends in Policy Coverage 
Disputes
In 2023 and 2024, a number of trends material-
ised in relation to coverage matters which may 
lead to disputes between and among insureds, 
insurers and reinsurers, as well as third parties.

Recently, several large claims arising from inci-
dents such as fires, explosions, natural disas-
ters, flooding, product recalls and product liabil-
ity, and other significant accidents have led to 
disputes in South Korea such as the following:

•	differences in the scope of coverage, which 
also relate to the interpretation of the insuring 
clauses and exclusions;

•	questions surrounding the cause of the 
alleged accident leading to the acceptance or 
rejection of a claim;
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•	application of “other insurance” provisions 
and determination where other insurance 
exists and should be applied, or to exhaust 
any other coverage that may exist, or be pri-
mary to other existing insurance;

•	the exhaustion of primary coverage or other 
layers of liability before seeking indemnifica-
tion;

•	scrutinisation of the insurable interest relating 
to the loss being claimed;

•	the method of dispute resolution;
•	inadequate notification to insurers/reinsurers 

and the timing thereof; and
•	coverage disputes due to difference in con-

tracts where the insurance and reinsurance 
may not be “back to back” in terms of terms 
and conditions.

4.4	 Resolution of Insurance Coverage 
Disputes
There are number of methods for the resolution 
of original insurance coverage disputes in South 
Korea.

Original insurers will engage in direct negotia-
tions with insureds as a preliminary procedure 
for the resolution of a coverage and claim dis-
pute. The Financial Supervisory Service is also 
authorised and has a complaints procedure, as 
well as mediation as a method of dispute resolu-
tion, which will generally involve consumer-fac-
ing claims and those of smaller claim amounts, 
but in any event this is non-binding. The Korea 
Insurance Development Institute (KIDI) also has 
an arbitration system for insurance claims relat-
ed to technical matters, as well as those relating 
to actuarial issues. Nevertheless, the most com-
mon dispute resolution forum in an adversarial 
proceeding is the Korean court.

In regard to disputes between original insurers 
and reinsurers, the parties will make attempts to 

resolve the dispute outside of a formal dispute 
resolution procedure. Historically, most insurer-
reinsurer disputes were brought to the South 
Korean courts with the original insurers making 
demands to have all disputes brought before the 
court. However, there is now a trend where insur-
ers and reinsurers resort to arbitration, especially 
where a local insurer and a foreign reinsurer in 
South Korea are involved, or a dispute has arisen 
pursuant to a cross-border reinsurance transac-
tion.

See also 1.1 Statutory and Procedural Regime 
and 1.3 Alternative Dispute Resolution (ADR).

4.5	 Position If Insured Party Is Viewed as 
a Consumer
Consumer Protection
Generally, South Korea has a strong emphasis 
on consumer protection across all financial ser-
vices, including insurance. The government has 
established robust consumer protection laws 
concerning the solicitation and sale of insur-
ance products. An example of the degree to 
which the South Korean government seeks to 
protect its citizens as consumers is evident in 
the SCRA, which ensures the fairness and suit-
ability of standard insurance contracts. In addi-
tion, the recent Financial Consumer Protection 
Act (FCPA) introduces further protections for 
consumers and is designed to protect the rights 
and interests of financial consumers by following 
principles and obligations under the FCPA such 
as: the principle of suitability and appropriate-
ness; the duty to explain important terms and 
conditions; prohibition of unfair business prac-
tices, unlawful solicitation activities, and false 
and misleading advertising; and the provision of 
all relevant financial product documents, among 
others.
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It is also noted that an original insurer may be 
viewed as a “consumer” of reinsurance, which 
also provides protection to the insurer from any 
improper conduct that disadvantages or harms 
the insurer. However, there is some ambigu-
ity in the application and criticism thereto as a 
transaction between an insurer and a reinsurer 
is viewed to be between sophisticated compa-
nies that do not warrant the protection afforded 
under the FCPA.

Remedies
Individual consumers who have purchased per-
sonal lines insurance such as life, automobile, 
or certain health insurance, have the right to 
seek remedies under their insurance contracts 
through the civil courts in South Korea. In addi-
tion to litigation, consumers may file grievances 
and claims directly with the Financial Supervi-
sory Service as in 4.4 Resolution of Insurance 
Coverage Disputes. Consumers may also file 
grievances and claims with the KFTC.

4.6	 Third-Party Enforcement of 
Insurance Contracts
Statutory Right of Direct Action
Against an insurer
Pursuant to the KCC, third parties have a statu-
tory right to pursue direct actions against an 
insurer without first filing a claim against the 
insured. However, when calculating the quantum 
of damages in a third-party claim, the court does 
not take into account the terms of the insurance 
contract between the insurer and the insured. As 
clarified by the Supreme Court of South Korea, 
an insurer may still assert any defences against 
a third-party claimant that the insurer would 
have had against the insured under the terms 
of the insurance contract. This statutory right of 
direct action promotes fairness, efficiency and 
convenience for individuals who have suffered 
property damage or personal injuries caused by 

the insured through a procedural mechanism for 
insured parties to seek redress directly against 
and from the insurer.

Against a reinsurer
In South Korea, an insured generally does not 
have the same direct right of action against a 
reinsurer as it does against an insurer, unless 
there is a specific arrangement or agreement 
(eg, a cut-through clause) that provides for such 
right in the reinsurance contract. A cut-through 
clause allows the insured to directly make a 
claim against the reinsurer if the primary insurer 
becomes insolvent or fails to meet its obliga-
tions. Such clauses are uncommon in standard 
reinsurance contracts, which typically bind only 
the insurer and the reinsurer. In the absence of 
a cut-through clause, there is no privity (direct 
legal relationship) between the insured and the 
reinsurer, thereby prohibiting any direct action by 
an insured directly against a reinsurer.

The reinsurance framework in South Korea fol-
lows global standards where the reinsurer’s obli-
gations are primarily to the insurer, and not to 
the insured, unless a special arrangement (cut-
through clause) is made. Courts and regulations 
in South Korea reinforce this principle, empha-
sising the contractual nature of the reinsurance 
relationship.

If exploring a specific scenario where this might 
come into play, it would depend on the terms 
of the reinsurance agreement and any relevant 
case law on the matter in South Korea.

4.7	 The Concept of Bad Faith
In South Korea, the legal concept of “bad faith” 
does not exist in law as it does in other countries; 
however, according to the Civil Act, the concept 
of “bad faith” is often raised in the context of 
obligations and contracts. While the term itself 
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may not be explicitly stated in any statute, the 
principle can be found in various articles related 
to contracts and obligations to be performed by 
a party. There is no clear definition of “bad faith” 
in law; however, reference is made to Article 
748 of the Civil Act which provides that where a 
person is enriched through their bad faith, then 
they must return the benefits received by them 
together with interest, and if another party suf-
fers any damages as a result of said bad faith, 
then compensatory damages must be paid to 
that party as well.

In general litigation, when bad faith actions and 
conduct are introduced in court, these may 
influence the court and its ruling. South Korean 
courts are conscious of and will consider any 
acts of dishonestly or abuse when ruling on a 
case, which may affect damages, remedies or 
even the validity of certain claims.

4.8	 Penalties for Late Payment of Claims
As a matter of general application, a statutory 
interest of 5% per annum accrues on a sim-
ple basis for the period during which the claim 
remains unpaid, starting from the date the claim 
was submitted to the insurer until the date the 
payment is made. Unlike other jurisdictions 
where insurers may remain “off the hook” for 
late payment interest if a reasonable amount of 
time is taken to conduct loss adjustment, there 
are no similar rules under South Korean law that 
apply specifically in determining liability for inter-
est accrued on payment of insurance proceeds. 
Even if there is any policy wording which may 
provide for a reasonable period of loss adjust-
ment during which no interest will accrue until 
the time where the final amount due has been 
determined, it is advisable for insurers to still 
make payment of the minimum amount payable 
under the prevailing circumstances, notwith-

standing the validity and application of any such 
contractual provisions.

Therefore, the customary practice in South Korea 
for claims processing and payment of insurance 
proceeds is for the insurers to make an initial 
payment of a non-controversial amount that 
they are comfortable with (together with statu-
tory interest) to at least stop the clock on interest 
over a significant portion of the total claim that 
the insurers might ultimately agree they are liable 
for, followed by an upward adjustment once the 
loss adjustors’ final report has been issued and 
the amount is conclusively determined.

4.9	 Representations Made by Brokers
In South Korea, insurance brokers are typically 
appointed by insureds seeking coverage for their 
business. The relationship between the broker 
and the insured is governed by the terms of the 
broker agreement and the broker owes a duty of 
loyalty to its client as an insured of an insurer. In 
cases where representations made by the broker 
are false, mistaken or inaccurate, it is not com-
mon for the insured to pursue a claim against its 
broker for professional liability on the grounds 
that an error and/or omission has occurred. The 
concept of errors and omissions is not widely 
recognised in the insurance industry and mar-
ketplace in South Korea and such claims are 
therefore infrequent.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
In South Korea, claims handling is considered 
a “core function” of a licensed insurer and rein-
surer which must be performed by the insurer or 
reinsurer itself. In principle, the claims-handling 
function should not be delegated to a third par-
ty, although a licensed attorney is permitted to 
handle claims in South Korea on behalf of an 
insurer. However, any delegation or outsourcing 
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of the claims function would be in violation of the 
Insurance Business Act, as the licensed insurer 
or reinsurer should handle claims in its own right, 
as well as a violation of the Attorney Act for the 
unlawful practice of law.

Nevertheless, insurers (and reinsurers) may uti-
lise the services of a claims adjuster or a loss 
adjuster to assist in the investigation of a claim. 
It may also review the coverage terms and con-
ditions and make findings and conclusions to 
the claim. However, the claims decision – as to 
whether to accept or reject the claim, as well as 
to make a decision on the amount and payment 
of the claim – must only be made by the insurer 
(or reinsurer).

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
As a preliminary matter, an insurer must defend a 
claim in accordance with Article 720 of the Com-
mercial Code of South Korea and the obligations 
under a liability insurance policy. The duty to 
defend is triggered by the filing of a claim for 
the insured or it may be made by a third party 
against the insurer, which requires the insurer 
to provide a defence by covering the costs for 
attorneys’ fees, court costs, stamp duties and 
all other related costs typically known as loss 
adjustment expenses. Insurance cases in which 
an insurer is required to defend its insured often 
arises in third-party claims against the insured 
for property damage and personal injuries.

In South Korea, the duty to defend requires pay-
ment based on law and, in contract, it frequently 
involves property claims.

5.2	 Likely Changes in the Future
The number of disputes is increasing, despite 
the fact that many disputes are not initiated 
by claimants for various reasons, including the 
decision not to pursue litigation or other dispute 
resolution options. Against this backdrop, third-
party funding (TPF) may be a way to pursue 
remedies and damages for claimants while mini-
mising the financial burdens and risks involved 
when engaging in disputes.

TPF in disputes refers to a third party providing 
financial support to a party involved in a legal 
dispute or litigation. The third party receives a 
portion of the awarded damages or settlement 
if the case is successful. However, if the case is 
unsuccessful, the third party loses its money. In 
this sense, TPF reduces the financial burden on 
the parties involved and enables them to com-
mence or resolve legal disputes.

There is no framework for TPF mechanisms in 
South Korea; however, TPF does exist, even 
though it is not frequently utilised. One of the 
main reasons for the lack of clarity and ability 
to utilise TPF is due to the application of the 
Attorney Act of Korea which prohibits the receipt 
of legal fees and awards for damages by non-
lawyers. On the other hand, there is a movement 
to systemise and create a framework, including 
a body of law, to govern TPF in South Korea. 
This is driven by the desire to create an interna-
tional hub in Northeast Asia utilising the Korea 
Commercial Arbitration Centre to help facilitate 
the administration of cross-border disputes and 
keep pace with global trends, as countries such 
as Singapore, Hong Kong and the UK already 
have a more active TPF market. Given the fore-
going, there may be further discussions and 
debates in South Korea relating to TPF from a 
judicial, legislative and political perspective.
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5.3	 Trends in the Cost or Complexity of 
Litigation
Claims litigation costs have increased, driven 
by expenses related to attorneys, investiga-
tions, experts, appraisers and other considera-
tions. However, the total costs for claims han-
dling, including attorneys’ fees in relation to the 
defence and other disputes involving insureds, 
insurers and reinsurers, have increased overall 
in the last year. Technology, financial and cyber-
related claims have all increased, as have motor 
claim expenses due to the rise in the number of 
automobiles purchased in the past year. Moreo-
ver, claims disputes now require additional costs 
and expenses related to confirming or negating 
cause, interpretation of policy wording such as 
insuring clauses and exclusions, and other novel 
issues, such as number of occurrences (ie, one 
occurrence versus multiple occurrences), etc. In 
addition, increased claims costs are also attrib-
utable to the recently implemented accounting 
standards under IFRS 17 and K-IFRS in 2023, 
requiring more market-consistent valuations and 
affecting how insurers calculate their liabilities, 
which has led to stricter accounting practices 
and claims-handling practices for insurers.

5.4	 Protection Against Costs Risks
Protection for defence costs, legal expenses and 
similar costs is permitted in South Korea; how-
ever, this is not widely used and the penetration 
rate for such cover remains low. The specific 
product for such protection is known as legal 
expense insurance (LEI).

LEI covers the cost of legal advice, represen-
tation and litigation, and is designed to protect 
individuals and businesses from the high costs 
associated with and incurred in legal disputes for 
both plaintiffs and defendants. In particular, LEI 
provides cover for court costs, attorneys’ fees, 
expert witness fees, and other litigation-related 

expenses, regardless of whether the insured is 
prosecuting or defending the case.

Judgment preservation insurance has also been 
introduced into the South Korean market. This is 
a specialised insurance product that protects the 
value of a judgment rendered by a court or a set-
tlement by the parties in favour of a plaintiff. The 
insurance product is typically purchased per-
sonally by individuals or by companies that have 
won a dispute pursuant to an order or an award 
and wish to preserve the value of the award, and 
ensure that it is not reversed, reduced or modi-
fied. It is understood that judgment preservation 
insurance is sold on a cross-border basis.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Paying a claim pursuant to an insurance contract 
gives the insurer subrogation rights to make a 
claim against a third party. Rights in subroga-
tion automatically arise in favour of an insurer 
by operation of law and no formal assignment 
or agreement is necessary to claim them. How-
ever, in the event that an insurer does not pay 
the full amount of the claim to the insured, any 
rights the insured holds against the third party 
will take precedence over any subrogation rights 
in favour of the insurer.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
The right to subrogation exists in Article 682 of 
the Commercial Act, which states that “in the 
event that a loss has occurred due to actions 
by a third party, an insurer which has paid the 
insured amount shall acquire, to the extent of 
the amount paid to the insured. Also, the rights 
of the insured against a third party; provided, 



SOUTH KOREA  Law and Practice
Contributed by: John JungKyum Kim, Hailey Hye-In Jin, Soye Yoon and Linh Nguyen, Dentons Lee 

225 CHAMBERS.COM

however, that if the insurer has paid the insured 
amount as insurance proceeds in part, then the 
insurer may exercise such rights in so far as the 
rights of the insured are not prejudiced.”

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
In South Korea, several factors have affected 
insurance-related litigation in recent times. The 
post COVID-19 pandemic period has seen an 
increase in insurance claims related to business 
interruption as well as business failures, health 
insurance, and travel disruptions. Many com-
panies commenced or defended disputes over 
coverage and claims, as insurers and insureds 
argued over the interpretation of policy terms 
and coverage limits. Additionally, the pandemic 
brought about an increase in employment-
related disputes due to furloughs, lay-offs, and 
changes in working conditions. As a result, 
insurers have plans to add “infectious diseases” 
as a business interruption cover to compensate 
for losses.

Other global economic challenges and fluc-
tuations, exacerbated by the pandemic and 
geopolitical tensions, have impacted litigation 
especially in commercial insurance sectors for 
both insurers and insureds. The global supply 
chain disruptions due to geopolitical events have 
led to an increase in disputes over contractual 
breaches and insurance claims related to cargo 
and logistics in the face of political unrest around 
the world, sanctions and other consequences. 
Additionally, the rise of digital technologies has 
also influenced litigation, with new products 
and technologies putting contract wording to 
the test, as underwriters and claims profession-
als did not anticipate including claims related to 

cybersecurity, data breaches, and infringement 
or misappropriation of intellectual property.

At the same time, property claims have become 
more frequent, with larger losses due to natural 
disasters, floods, fires, etc. The large number 
of claims has forced insurers to consider the 
ongoing offering of certain types of coverage 
for property insurance.

7.2	 Forecast for the Next 12 Months
The frequency and cost of claims continue to 
increase due to political, economic, social and 
environmental factors.

However, insurers have not been significantly 
or negatively impacted by recent events in 
South Korea; rather, the insurance industry has 
remained strong without any decrease in pre-
miums. Brokers as well as agents have made 
adjustments to leverage alternative insurance 
distribution channels, including through inno-
vative insurtech products, websites, mobile 
apps, and other digital platforms. As a result, 
the insurance industry in South Korea has largely 
managed to sustain and mitigate the potential 
adverse effects of recent events around the 
world.

Additionally, increasing focus on digital prod-
ucts, new investment opportunities, environ-
mental sustainability and climate change will 
likely lead to more litigation related to environ-
mental regulations, insurance claims for climate-
related damages, and corporate responsibility 
issues.

7.3	 Coverage Issues and Test Cases
The defence to the performance of a contract 
for force majeure with respect to indemnity was 
tested in the South Korean courts, but no legal 
precedents resulted in new legal standards. In 
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respect to COVID-19 death claims, the South 
Korean courts did clarify that the pandemic did 
not result in an “accident” covered by a personal 
accident insurance contract. Moreover, no busi-
ness interruption claims involving COVID-19 
were confirmed.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
In particular with property claims in the South 
Korean insurance market, the severity, volume 
and amount of damages related to property 
claims in 2023 and 2024 forced insurers to cease 
the sale of property insurance products, which 
has impacted some of the leading insurers in the 
South Korean market. However, other insurers 
have made the decision to broaden coverage 
with higher premiums, introduce new insurance 
products and to aggressively market alternative 
insurance products for protection.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
In response to the increasing frequency of dis-
aster risks, including pandemics, cyber-attacks 
and climate change, there have been ongoing 
discussions involving the insurance industry, 
non-government organisations, and the South 
Korean government. These discussions are 
focused on addressing the need for insurance 
coverage to manage unforeseen risks and gaps.

Environmental Impairment Liability Insurance
South Korea is currently among the ten worst 
countries in terms of carbon dioxide emissions, 
contributing significantly to the global carbon 
footprint. In response to government mandates, 
environmental impairment liability insurance has 
been mandatory for applicable businesses since 

1 July 2016. This coverage addresses most 
pollution-related risks but has not been thor-
oughly tested concerning commercial activities 
linked to carbon emissions and the greenhouse 
effect, due in part to a lack of conclusive scien-
tific evidence and specific fault attributable to 
individual insured parties. As the debate over 
global warming continues on the global stage, it 
is anticipated that claims will eventually be made 
against large companies that contribute to cli-
mate change, especially in light of South Korea’s 
commitment to achieving net-zero emissions by 
2050 under the Framework Act on Low Carbon 
Green Growth.

ESG-Related Insurance
As part of South Korea’s environmental, social, 
and governance (ESG) agenda, insurers have 
taken preliminary steps to address climate con-
trol issues from the boardroom to their under-
writing practices.

For example, many South Korean insurers have 
introduced eco-friendly car insurance includ-
ed in the Electric Vehicle Battery Guarantee 
programme, which guarantees the amount of 
depreciation that comes at a great cost to con-
sumers in the case of damage to the battery of 
an electric vehicle, and the Electric Vehicle Self-
Accident Guarantee, which guarantees injuries 
sustained by the insured due to electric shock 
and fire accidents. KBSonbo has developed the 
“Step Discount Special”, an eco-friendly health-
care special offer that takes into account the 
health and environmental protection of custom-
ers and offers a 3% discount on auto-insurance 
premiums for a limited number of insured per-
sons who have achieved their daily goal through 
a step measurement programme recognised by 
the insurance company, within 90 days of the 
date of the insurance subscription. The special 
agreement is that it has met the needs of con-
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sumers who have reduced their use of public 
transportation due to COVID-19. Other local 
South Korean insurers have also created new 
insurance programmes for ESG-related risks.

8.2	 Data Protection Laws
Data protection laws continue to be strict and 
stringent, and local insurers and reinsurers are 
marketing cybersecurity insurance policies. 
However, this insurance product has not been 
purchased widely and even when procured has 
not been tested, despite the risks and vulner-
abilities in South Korea with respect to data 
breaches, cyber-attacks, ransomware, etc. In 
fact, certain local insurers have made manage-
ment decisions to reduce capacity or withdraw 
the sale of cybersecurity insurance policies in 
South Korea. In addition, with the growing AI 
industry around the world, new and varied risks 
will arise challenging underwriters, as well as 
claims personnel, to deal with novel claims that 
may alter policy wording as well as premiums.

Over the course of 2023–2024, a number of 
cyber-related incidents occurred such as:

•	ongoing ChatGPT phishing scams;
•	an alleged North Korean cyber-attack on the 

Korean Internet & Security Agency (KISA);
•	ransomware attacks on hospitals across the 

country;
•	data breaches at various local banks;
•	acts of cyber-espionage involving South 

Korean military defence contractors; and
•	disruption of online classes due to cyber-

attacks at universities.

It is inevitable that the recent events cited will 
force insurers and their underwriters to re-design 
insurance policies to address the changing risks.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
A number of current events and developments 
have led to changes in laws and regulations in 
South Korea. Some of the new legislation that 
will impact insurance coverage and potential 
claims disputes is set out below.

Tax Reform Legislation
On 31 December 2023, South Korea enacted 
the 2024 Tax Reform legislative bill effective on 
1 January 2024. This comprehensive tax reform 
introduced updates to international tax com-
pliance requirements aligned with the OECD 
Guidelines; adjustments for entities involved in 
overseas expansion and investments; and new 
regulations for stock-based compensation fil-
ings for corporations. The contingent risk expo-
sure raises issues with respect to potential D&O 
claims made by shareholders against directors 
and officers of companies who may engage in 
poor management and bad decision-making in 
relation to overseas expansion and investments. 
It may also expose insurers to claims for war-
ranty and indemnity insurance for unknown or 
undisclosed tax liabilities subsequent to the 
closing of a cross-border transaction.

Personal Information Protection Act (PIPA)
South Korea has also enacted significant amend-
ments to the Personal Information Protection Act 
(PIPA), effective 15 March 2024. The revisions 
introduced stricter consent requirements for 
personal data collection, a mandatory 72-hour 
breach notification, and expanded individual 
rights such as data portability. They also impose 
more severe penalties for non-compliance and 
enhanced guidelines for cross-border data 
transfers, while introducing new rights for data 
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subjects, stricter requirements for Chief Privacy 
Officers (CPOs), and enhanced obligations for 
data processors regarding overseas transfers 
and liability insurance. In the event of wrong-
ful disclosures of personal information and/or 
subsequent data breaches, the underwriting 
of cybersecurity policies as well as any liability 
insurance may be re-defined according to the 
amendments to PIPA.

Recent Regulatory Developments Introduced 
by the FSC
In addition, recent regulatory developments on 
network separation deregulation in the finan-
cial services sector, introduced by the Financial 
Services Commission (FSC) in August 2024 (as 
discussed in 8.2 Data Protection Laws) will have 
a profound impact on insurance coverage, litiga-
tion and claims. The introduction of the regula-
tory sandbox for Generative AI and cloud-based 
applications (“SaaS”), alongside the process-
ing of pseudonymised personal information, 
provides insurers with opportunities to adopt 
innovative technologies in the claims handling 
and underwriting process. However, this also 
introduces new types of risks and liabilities, 
and insurance coverage may need to evolve to 
address potential issues including cybersecu-
rity, data breaches or system failures. Insurers 
may face claims related to the performance or 
shortcomings of AI systems and cloud-based 
services, which will affect coverage and litigation 
strategies. In the event that, as planned by the 
FSC, regulatory exceptions are expanded to per-

mit the direct processing of non-pseudonymised 
personal credit information in the coming year, 
insurers will be required to implement additional 
security measures. This transition could result 
in significant changes to data management and 
risk assessment processes, increasing demand 
for coverage related to sensitive credit informa-
tion, including data breach and cybersecurity 
insurance. Insurers may also encounter legal 
challenges concerning the adequacy of security 
measures, potentially leading to disputes over 
compliance with evolving regulations. Insurers 
may face claims related to the performance or 
shortcomings of AI systems and cloud-based 
services, which will affect coverage and litiga-
tion strategies.

ESG Regulations
In regard to environmental and other ESG regu-
lations, the Ministry of Environment and the FSC 
have launched ESG initiatives aimed at strength-
ening regulations around sustainable practices 
and addressing greenwashing. The government 
is considering mandating companies to disclose 
corporate governance reports and sustainabil-
ity reports, which is planned to be implemented 
sequentially starting in 2026 (the exact timeline 
is still undecided). It is expected that non-com-
pliance could result in D&O claims lodged by 
shareholders against corporate leaders, includ-
ing directors and officers, for failing to meet ESG 
compliance standards and making poor govern-
ance decisions.
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Introduction
The insurance industry in South Korea, as with all 
other major global insurance markets, remains 
in the “hard market” cycle which has persisted 
for several years. While there is speculation that 
a “soft market” is looming, this may not take full 
effect in 2025. This is evident with local insurers 
and global reinsurers in the insurance market 
who have strengthened and tightened under-
writing practices and standards with increasing 
premiums and reduction in capacity, resulting in 
a less competitive environment and fewer dis-
counts, benefits or other financial incentives for 
those who purchase insurance, both for com-
mercial and personal reasons, as it correlates 
with higher frequency of claims, reduced profits 
and other external political, economic and social 
factors – all of which are also currently true in 
South Korea.

As mentioned above and in this background to 
2024, there are a number of trends in relation to 
contentious matters involving insurers, reinsur-
ers, policyholders and insureds, as well as third-
party claimants, that occur in the South Korean 
insurance market. The following are a number of 
significant trends and developments that have 
recently come to the fore in South Korea.

Increase in Property and Casualty Claims
The increase in the number of insurance claims 
is symptomatic of all insurance markets, and 
South Korea is no exception. In South Korea, 
insurers have experienced rising claims across 
all lines of business with the key metric of the 
“loss ratio” increasing, based on higher amounts 
of claims paid with adjustment expenses against 
premiums earned.

The Financial Supervisory Service (FSS) which 
acts as the “executive arm” of the Financial Ser-
vices Commission in South Korea also monitors 

claims activities for all licensed insurers and 
has stated that the number of insurance claims 
has gradually increased in recent years across 
all insurance product types. The number of life 
insurance claims, as well as those arising under 
health and accident insurance policies, has also 
steadily increased in recent years according to 
the FSS. The Korea Insurance Development 
Institute (KIDI) has also compiled data that trans-
lates into an annual increase in claims volume of 
8% to 10% per annum in key insurance prod-
ucts in South Korea.

Given the rise in insurance claims, insurers have 
considered and continue to consider the ris-
ing claims per line of business, which has led 
to some insurers reducing capacity, reducing 
underwriting or withdrawing from certain lines 
of business as a countermeasure.

Electric Vehicles and Lithium Ion Batteries
The modern-day boom of electric vehicles (EVs), 
given state-of-the-art technology and increasing 
consumer and commercial consciousness of the 
environment and the need to reduce the global 
carbon footprint of traditional automobiles, has 
also led to an increased number of fires or ther-
mal events occurring in vehicles. In turn, the 
insurance industry has responded to numerous 
claims under property insurance policies, prod-
uct recall insurance policies, electrical energy 
storage system insurance policies and others.

EV owners in South Korea have also experienced 
dangerous thermal events across the country. In 
particular, approximately 77,000 Hyundai Kona 
EVs were recalled globally and in South Korea so 
that the lithium ion battery packs could have bat-
tery management system updates and software 
updates. Hyundai Automobile and LG Chem 
along with LG Energy Solution investigated 
these thermal events. In addition, similar “ther-
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mal events” have occurred and been reported in 
the General Motors Bolt make and model. Fires 
have also been reported in other EVs, such as 
Tesla’s Model S and Model X electric vehicles, 
which experienced “thermal runaway” events 
due to rapid heating within the batteries. Most 
recently, in August 2024, a Mercedes-Benz 
EQE sedan which was parked and in idle mode 
exploded in an underground parking lot in the 
city of Incheon, leading to a fire that damaged 
an additional 140 vehicles with 40 of them com-
pletely burned as a total loss. The explosion and 
subsequent fire also caused a power outage for 
approximately 480 households in neighbour-
ing apartment buildings, and 23 people were 
hospitalised due to smoke inhalation, including 
children and firefighters. Mercedes-Benz and 
the local South Korean authorities are investi-
gating the event, which involved an EV with bat-
teries manufactured in China by Contemporary 
Amperex Technology Co, Ltd.

The lithium ion battery market in South Korea is 
comprised of three leading manufacturers – LG 
Chemical and now LG Energy Solution (a spin-
off of LG Chem), Samsung SDI and SK On. In 
response to these fire events, lithium ion battery 
manufacturers continue their respective research 
and development into lithium ion battery cells, 
electric vehicle battery packs, the operation of 
EVs, etc. Currently, the cause of the fires (known 
as thermal events and thermal runaway events) 
has still to be confirmed, with disputes arising 
between and among EV owners, EV manufactur-
ers and their insurers and reinsurers.

Fires have also ensued in electrical energy stor-
age facilities in South Korea. In response, the 
insurance industry has developed and now offers 
electrical energy storage systems coverage and 
products (“EESS Insurance”). EESS Insurance 
provides protection to facilities that store energy 

for later use, in particular with renewable energy 
applications, to address the supply and demand 
for energy. Generally, EESS Insurance is com-
prised of coverage components for property 
damage, business interruption, liability insur-
ance and cybersecurity insurance. Similarly, the 
fire events in electrical energy storage facilities 
have been investigated, but questions remain as 
to the cause of the fires occurring at such facili-
ties. The demand for clean energy will continue 
to grow and the insurance market continues to 
offer coverage options, while also managing the 
claims that have been made.

Directors’ and Officers’ Liability
Over the course of the past few years through 
to 2024, directors’ and officers’ insurance claims 
have been covered under the financial lines 
insurance products, which is attributable to a 
number of factors.

Firstly, there is increased and heightened “share-
holder activism”, from ordinary shareholders 
through to institutional investors, holding cor-
porate leaders and management accountable 
for decisions made in relation to corporate gov-
ernance, environmental issues, as well as merg-
ers and acquisitions. A number of factors have 
contributed to this heightened awareness and 
aggression on the part of investors. Secondly, 
the South Korean government has strengthened 
its regulatory oversight over large conglomerates 
commonly referred to in Korean as “chaebol” 
companies, targeting non-compliance with laws 
and regulations as well as acts of malfeasance in 
the business practices and decisions made by 
directors and officers of the company. Thirdly, as 
in many other countries, investors now demand 
that the board of a company places key deci-
sions on environment, social and governance 
(ESG) matters at the company on the agenda of 
meetings. In doing so, shareholders’ suits also 
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reflect the trend that South Korean companies 
must implement and at least keep pace with the 
rest of the world with respect to ESG activities, 
including management of climate-change risks, 
non-compliance with environmental laws/regu-
lations, and issues that involve employee labour 
disputes.

A number of key directors and officers (D&O) 
claims have materialised and been lodged 
against insurers. A data centre owned and oper-
ated by Kakao suffered from a large fire in 2022 
leading to countrywide service outages on mul-
tiple Kakao platforms, including KakaoTalk (the 
messaging app), KakaoPay (the payment servic-
es app) and others, which in turn created critical 
interruptions for many South Koreans.

A D&O claim was lodged against the direc-
tors and officers of Kakao alleging negligence 
in their corporate fiduciary duties by failing to 
implement and operate proper back-up sys-
tems, disaster recovery protocol and mitigation 
procedures. The underlying claims leading to 
the D&O claim were the result of damages suf-
fered by users and third parties made against 
Kakao. In another case, as a consequence of the 
merger between Korean Air and Asiana Airlines, 
the directors of Hanjin Group (the parent com-
pany of Korean Air) faced controversy, criticism 
and a host of lawsuits claiming that competition 
would be reduced due to the merger of the two 
large commercial and passenger airlines, to the 
detriment of consumers. Allegations were also 
made against the directors of Korean Air for 
poor decision-making and mismanagement, and 
they attracted a fierce regulatory review by the 
Korea Fair Trade Commission, as well as strong 
opposition from international stakeholders. It is 
believed that their D&O insurance will need to 
cover legal expenses and liabilities amounting 
to tens of millions of dollars.

Along with other D&O claims being made by 
investors and shareholders with subsequent 
claims being made to D&O insurance carriers, 
other broader implications may follow. It is inev-
itable that there will be heightened regulatory 
scrutiny of corporate governance, especially 
for those companies engaging in energy, infra-
structure, technology and other industries with 
a broad reach in the public sector, in addition 
to having a direct impact on the private sec-
tor. Moreover, with the increase of D&O claims 
and the impact and severity of same, regula-
tory reform and legislation will continue to keep 
regulatory authorities and lawmakers active in 
addressing such issues in South Korea.

Warranty and Indemnity Insurance Claims
Insurance brokers and insurers have faced chal-
lenges in the sale of warranty and indemnity 
(W&I) insurance in South Korea due to the lack of 
deals, the lack of awareness of sellers and buy-
ers on the benefits and protection of W&I insur-
ance coverage, and the local commercial culture 
of securing indemnities in lieu of insurance to 
cover breaches of representations and warran-
ties in stock purchase agreements. However, the 
market has further developed, with many trans-
actions looking to W&I insurance to smooth out 
deals and to provide post-closing protection to 
buyers based on such representations and war-
ranties. The leading brokers for W&I insurance 
have recently reported that there have been 
more M&A transactions in 2024 as compared 
to 2023. In addition, a number of claims have 
been made against insurers for losses under W&I 
insurance contracts. One emerging trend due to 
failed acquisitions by South Korean investors, 
has been a more cautious approach to M&A on 
a cross-border basis due to risks, such as capital 
costs, economic uncertainties and geopolitics, 
while inbound investments by minority interests 
have noticeably increased.
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Coverage Interpretation in Differences in 
Contract
In South Korea, disputes may arise due to the 
interpretation of policy wording in reinsurance 
contracts which, in principle, should be “back-
to-back” with the underlying insurance contract. 
However, certain contributing factors have led 
to disputes over differences in contract, also 
known as “DIC”.

One of the unique challenges faced by for-
eign reinsurers in South Korea is cultural and 
language issues. Insurance contracts, claims 
information and documents, as well as claims 
reports, adjuster’s reports, and investigative 
reports including government documents are 
typically prepared in the Korean language with 
another version of the same document in Eng-
lish or other foreign languages of countries that 
have a globalised economy such as that of 
South Korea. Ultimately, DIC and disputes will 
arise due to policy wording leading to misunder-
standings and misinterpretations where terms 
are “lost in translation”. As a result, a growing 
number of insurance contracts, reinsurance 
contracts, reinsurance slips, etc, are prepared in 
English to avoid disputes regarding the original 
intent of the parties.

The main guidance in interpreting insurance con-
tracts is provided in the Insurance Business Act 
and the Civil Act which are also supported and 
confirmed by judicial decisions in South Korea. 
The principles of contract law apply to insurance 
contracts. The laws stipulate that the parties to 
a contract, including insurance contracts, must 
act in good faith and deal fairly with one another, 
and judges will seek to apply the literal and/or 
plain meaning interpretive principles based on 
the express language of an insurance contract. 
Moreover, the courts will seek to broaden cover-
age in favour of the policyholder or insured on 

the basis that the insurance was procured and 
purchased for the benefit of insurance coverage, 
without unfair and undue disadvantages being 
imposed by insurers. The foregoing rules con-
tinue to be cited and followed by the courts in 
South Korea in 2024.

Reinsurance Claims and Disputes
Jurisprudence in South Korea recognises the 
principles of “follow the fortunes” or “follow the 
settlement” in which a reinsurer is liable to the 
ceding insurer for reinsurance proceeds as long 
as the underlying insurance claim was paid with-
in the “four corners” of the insurance contract. 
Nevertheless, challenges to the foregoing may 
be made by the reinsurer and upheld by a court 
or an arbitration panel if the insurance proceeds 
were paid outside of the insurance contract, for 
bad faith, fraud, where an ex gratia payment was 
made or where there are violations or breaches 
pursuant to the reinsurance arrangement and 
other special facts or circumstances. There is 
a history of cases in South Korea where the 
courts have ruled in favour of the insurer based 
on the foregoing rules and principles, which are 
consistently applied in insurer and reinsurer dis-
putes.

Presently, there are a number of such disputes 
which challenge the “follow the fortunes” and 
“follow the settlement” principles as interpreted 
and enforced by the South Korean courts, which 
may or may not lead to a different interpretation 
and application of same, especially when a large 
portion of the ultimate financial responsibility is 
with the reinsurer and not the insurer. For exam-
ple, there are ongoing differences in opinion in 
the interpretation of claims co-operation clauses 
in reinsurance contracts and to what extent and 
degree “co-operation” is necessitated for com-
pliance with the obligations to perform under the 
contract.
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Notably, it is also evident that arbitration dispute 
resolution mechanisms have been more preva-
lent given the rise of insurer-reinsurer disputes 
with international arbitration institutions. This is 
likely the result of foreign counterparties such 
as reinsurers seeking an allegedly more neutral 
venue, having a panel of insurance and indus-
try experts, avoiding voluminous and arduous 
translation work should the language of the dis-
pute resolution be fixed (eg, English), seeking a 
speedier resolution as opposed to a long drawn-
out trial in the courts, as well as cost savings, 
since all evidence must be submitted in Korean 
in the South Korean courts. 



SPAIN

236 CHAMBERS.COM

Law and Practice
Contributed by: 
Fernando Blanco Giraldo, Fernando Blanco Gamella, Adrián Martínez de 
Velasco González and Santiago Martin 
B&A, Blanco y Asociados Abogados

Madrid

France

Portugal

Spain

Contents
1. Rules Governing Insurer Disputes p.240
1.1	 Statutory and Procedural Regime p.240
1.2	 Litigation Process and Rules on Limitation p.240
1.3	 Alternative Dispute Resolution (ADR) p.242

2. Jurisdiction and Choice of Law p.242
2.1	 Rules Governing Insurance Disputes p.242
2.2	 Enforcement of Foreign Judgments p.243
2.3	 Unique Features of Litigation Procedure p.243

3. Arbitration and Insurance Disputes p.244
3.1	 Enforcement of Arbitration Provisions in Commercial Contracts p.244
3.2	 The New York Convention p.244
3.3	 The Use of Arbitration for Insurance Dispute Resolution p.244

4. Coverage Disputes p.245
4.1	 Implied Terms p.245
4.2	 Rights of Insurers p.245
4.3	 Significant Trends in Policy Coverage Disputes p.246
4.4	 Resolution of Insurance Coverage Disputes p.246
4.5	 Position If Insured Party Is Viewed as a Consumer p.246
4.6	 Third-Party Enforcement of Insurance Contracts p.247
4.7	 The Concept of Bad Faith p.247
4.8	 Penalties for Late Payment of Claims p.247
4.9	 Representations Made by Brokers p.248
4.10	Delegated Underwriting or Claims Handling Authority Arrangements p.248

5. Claims Against Insureds p.248
5.1	 Main Areas of Claims Where Insurers Fund the Defence of Insureds p.248
5.2	 Likely Changes in the Future p.248
5.3	 Trends in the Cost or Complexity of Litigation p.249
5.4	 Protection Against Costs Risks p.249

6. Insurers’ Recovery Rights p.249
6.1	 Right of Action to Recover Sums From Third Parties p.249
6.2	 Legal Provisions Setting Out Insurers’ Rights to Pursue Third Parties p.250



SPAIN  CONTENTS

237 CHAMBERS.COM

7. Impact of Macroeconomic Factors p.250
7.1	 Type and Amount of Litigation p.250
7.2	 Forecast for the Next 12 Months p.250
7.3	 Coverage Issues and Test Cases p.251
7.4	 Scope of Insurance Cover and Appetite for Risk p.251

8. Emerging Risks p.251
8.1	 Impact of ESG on Underwriting and Litigating Insurance Risks p.251
8.2	 Data Protection Laws p.251

9. Significant Legislative and Regulatory Developments p.252
9.1	 Developments Affecting Insurance Coverage and Insurance Litigation p.252



SPAIN  Law and Practice
Contributed by: Fernando Blanco Giraldo, Fernando Blanco Gamella, Adrián Martínez de Velasco González and Santiago Martin, 
B&A, Blanco y Asociados Abogados 

238 CHAMBERS.COM

B&A, Blanco y Asociados Abogados was 
founded in Madrid in 1987. It provides legal 
services throughout Spain and specialises in 
insurance law on industrial risks and corporate 
civil liability. Its professional services are usu-
ally employed for the filing of insurance claims, 
which is one of the firm’s specialties. Its pro-
fessional services are also usually employed 
for judicial claims of controversial incidents in-
volving large insurance risks. A significant part 

of the judicial proceedings the firm handles re-
quire a deep knowledge of civil and commercial 
law in general and insurance law in particular, 
as well as extensive experience in procedural 
law in courts of justice and arbitration proceed-
ings. The firm’s activities also include regulatory 
(both in relation to insurance companies and 
insurance brokers) and litigation in all lines of 
insurance.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
As far as insurance is concerned, there are sev-
eral regulations that are relevant. The main regu-
lation is Law 50 of 1980 dated 8 October 1980 
on insurance contracts, which regulates the 
content of the contract itself and the relation-
ship between the insured party and the insurer. 
It contains a set of general provisions that all 
insurance contracts must comply with and also 
deals with the main lines of insurance that oper-
ate in the market.

In terms of regulations that affect insurance 
companies and insurance mediators there are 
also multiple rules. Two in particular are worth 
highlighting. The first is Law 20 of 2015, dated 14 
July 2015, which covers the regulation, super-
vision and solvency of insurance and reinsur-
ance companies. It also regulates the activity of 
national and foreign insurance companies. The 
second is Royal Decree Law 3 of 2020, dated 4 
February 2020, which transposes EU Directive 
2016/97 of the European Parliament and of the 
Council, dated 20 January 2016, on insurance 
distribution into Spanish law.

As in other jurisdictions, insurance contract dis-
putes are often settled through judicial or arbitra-
tion proceedings. Judicial proceedings can be 
pursued in different jurisdictions: civil, criminal, 
social and contentious-administrative, depend-
ing, of course, on the nature of the dispute in 
question. Each of these jurisdictions has differ-
ent procedural regimes. Law 1 of 2000, dated 7 
January 2000, on civil procedure is relevant for 
matters not stipulated in other specific proce-
dural laws.

There are also different types of courts. These 
are the first instance, instruction, courts of 
appeal (provincial courts, high courts of justice in 
some cases) and, as a last resort, the Supreme 
Court. The Supreme Court only handles cases 
of great technical complexity. To refer a case to 
the Supreme Court, the contentious matter must 
have cassation interest or involve the case devi-
ating from the applicable case law.

1.2	 Litigation Process and Rules on 
Limitation
Civil Proceedings
The litigation process depends on the relevant 
jurisdiction. In the civil jurisdiction, all litigation 
begins with a statement of claim in which the 
identification details and circumstances of the 
plaintiff and the defendant and the domicile or 
residence where they can be summoned must 
be stated, the facts and legal grounds must 
be numbered and set out separately, and the 
details of the request must be clearly and pre-
cisely stated.

Once this has been done, the court will admit 
the claim and transfer it to the defendant so that 
within 10 or 20 days (depending on the type of 
trial) he/she may proceed to reply to the claim. 
The court then sets a date for the pre-trial hear-
ing (at which the evidence to be presented at 
the trial is proposed, as well as other formalities 
such as the possibility of making complementary 
allegations, providing new documentation, etc). 
Finally, a date is set for the trial at which the 
proposed evidence is presented and each party 
then has time to present their conclusion of the 
evidence and the law applicable to the case.

Once the trial has ended, the judge issues a 
judgment. The average duration of a civil proce-
dure in the first instance is usually between 10 
and 36 months from the filing of the claim until 
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the judgment, depending on the location of the 
court and the workload pending. This judgment 
can be appealed before the court of appeal (a 
audiencia provincial) and then potentially the 
Supreme Court if the requirements are met.

In insurance disputes with large financial claims 
(the so-called large risks) knowledge of proce-
dural law and the strategy to be developed is 
essential, so the professional experience of a 
firm is logically a highly valued asset. It is simply 
a matter of professional solvency.

Criminal Proceedings
In terms of criminal proceedings, the procedure 
begins with a complaint or a criminal lawsuit in 
which the plaintiff sets out the facts that he or 
she considers to constitute criminal offences. 
The investigating court (juzgado de instrucción) 
is responsible for investigating the facts. Once 
the investigation phase has concluded (generally 
a maximum of 12 months, although it can be 
extended), the judge decides whether or not to 
prosecute the person under investigation.

At this stage, the opinion and allegations of the 
public prosecutor’s office are usually consid-
ered. If the judge considers that the facts consti-
tute a crime and that the proceedings carried out 
prove that it was committed by the person under 
investigation, the judge issues what is known as 
an “accommodation order” and all the investiga-
tion proceedings are transferred to the criminal 
court (which is a different body from the previous 
one) in charge of holding the trial and issuing a 
judgment, or to the provincial court, which is a 
collegiate body, depending on the offence. The 
ruling issued can be appealed potentially all the 
way to the Supreme Court.

Judicial Proceedings in Labour Cases
Judicial proceedings before the labour juris-
diction require an initial attempt at conciliation 
between the parties and if there is no agreement, 
the judicial process can be initiated. Once the 
claim has been filed and prior to the trial, a new 
act of conciliation is attempted, this time in the 
court itself, and if there is no agreement, the trial 
proceeds. The trial is verbal, with evidence being 
taken in it and the conclusions being presented.

The ruling is issued in the following five days 
(normally it is issued sooner than this) and, as in 
the other jurisdictions, it can be appealed before 
the High Court of Justice and potentially all the 
way to the Supreme Court.

Contentious-administrative Proceedings
As far as the contentious-administrative jurisdic-
tion is concerned, the judicial procedure is very 
similar to the civil procedure, although in this 
case the administrative file is of particular impor-
tance. It should be remembered that all proceed-
ings before the contentious-administrative juris-
diction result from a previous process that has 
been followed by the injured parties against the 
corresponding administrative authorities (local 
councils, tax authorities, etc).

The procedure is initiated with a notice of the 
contentious-administrative appeal (this is the 
name given in this jurisdiction to the first doc-
ument filed), at which point a file number is 
assigned and the corresponding public body is 
notified so that within 20 days it can deliver the 
entire administrative file. Subsequently, with all 
the documentation, the corresponding lawsuit is 
filed. The rest is similar to the procedure in the 
civil jurisdiction.
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Limitation Periods
The limitation periods depend to a large extent 
on the action being brought. The general time 
limit for an insured party to bring an action 
against their insurer is two years from the date 
of the loss for non-life insurance and five years 
for personal insurance under Article 23 of the 
Insurance Contract Act.

For matters not expressly regulated, for exam-
ple, when the insurer compensates the insured 
party and is subrogated in its position to exer-
cise recovery actions against the third party that 
effectively caused the damage, the action will be 
time-barred depending on the action in question 
(five years for contractual actions and one year 
for non-contractual actions).

The limitation period in traffic accident actions 
is one year after the injured party has reached a 
stable condition (ie, the extent of any permanent 
injuries is known).

1.3	 Alternative Dispute Resolution (ADR)
During the course of 2023, the Spanish courts 
issued more than 5,600 judicial decisions involv-
ing insurance policies.

There are legal mechanisms for the resolution of 
conflicts between insurers and insured parties 
and these are always aimed at complementing 
judicial proceedings. These mechanisms consist 
of submitting the parties to arbitration proce-
dures or civil or commercial mediation proce-
dures.

In addition, insurance companies are obliged to 
attend and resolve the complaints and claims 
that the policyholders, insured persons, benefi-
ciaries, injured third parties or rightful claimants 
may file, but these must always be related to 
their legally recognised interests and rights with-

in the policy contracted. For these purposes, the 
entities must have a customer service depart-
ment or service in charge of attending to and 
resolving complaints and claims. Of course, this 
service has to be independent and external from 
the insurance company.

However, it should be noted that, particularly in 
the case of large claims, arbitration is a solution 
that is rarely used, with companies preferring to 
resort to judicial proceedings. This is because 
the leading insurance law specialists either 
work for insurance companies or for compa-
nies, which is understood to compromise their 
impartiality.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
The Insurance Contract Law is mandatory and 
is the basic regulation of the contract. However, 
in the case of so-called large risk insurance, 
the voluntary regulation that the parties con-
sider appropriate may be applied preferentially 
because for this type of contract the Insurance 
Contract Law is not mandatory.

In terms of jurisdiction, Article 22 of the Organic 
Law 6 of 1985, dated 1 July 1985, on the judici-
ary, states that in insurance matters, the Spanish 
courts will be competent when the insured party, 
policyholder or beneficiary of the insurance has 
their residence in Spain. The insurer may also 
be sued before the Spanish courts if the dam-
aging event occurs in the Spanish territory and 
it is liability insurance or insurance relating to 
real estate. In civil liability insurance, the Span-
ish courts are also competent to hear the action 
brought by the injured party against the insured 
by virtue of the provisions on non-contractual 
obligations.
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In addition, in other types of actions in which 
insurance policies may be affected, we must be 
aware of the type of action that is intended to 
be exercised. The Civil Procedure Law estab-
lishes in general terms that the judge competent 
to hear any matter will be from the defendant’s 
residence. Failing that, those who do not have 
a habitual residence or residence in Spain may 
be sued in the place where they are within the 
national territory or in the place of their last resi-
dence in it and, if jurisdiction cannot be deter-
mined in this way, in the place of the plaintiff’s 
residence.

Likewise, companies will be sued, in general, 
where they have their registered office. In the 
event that the insurer is domiciled outside of 
Spain, EU Regulation 1215/2012 of the Euro-
pean Parliament and of the Council dated 12 
December 2012 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and 
commercial matters applies.

2.2	 Enforcement of Foreign Judgments
According to Article 36 et seq of EU Regulation 
1215/2012 of the European Parliament and of 
the Council on jurisdiction and the recognition 
and enforcement of judgments in civil and com-
mercial matters, judgments given in a member 
state that are enforceable in that member state 
will also be enforceable in the other member 
states without the need for a declaration of 
enforceability. Therefore, judgments of the mem-
ber states are directly enforceable in Spain. This 
is directly applicable to all judgments affecting 
insurance companies.

Similarly, court decisions from Denmark, Iceland, 
Norway and Switzerland are also enforceable in 
Spain by application of the Council Decision of 
15 October 2007 on the signing, on behalf of the 
Community, of the Convention on Jurisdiction 

and the Recognition and Enforcement of Judg-
ments in Civil and Commercial Matters (Lugano 
Convention).

In relation to third countries (non-EU members), 
the Hague Convention or, alternatively, the “exe-
quatur” procedure regulated in Law 29 of 2015, 
of 30 July 2015, on international legal co-opera-
tion in civil matters, may be applicable.

2.3	 Unique Features of Litigation 
Procedure
One of the major problems we encounter when 
litigating in Spain on behalf of foreign entities 
relates to representation. In order to litigate cas-
es involving EUR2,000 or more in Spain, insurers 
must have the representation of a representant 
(procurador) and a lawyer. This requirement must 
be met by both natural persons and legal enti-
ties.

The representant is the person who exercises 
the procedural representation of the litigants and 
they must have a power of representation issued 
by the person or persons who have, within the 
organisation, the authority to grant and guaran-
tee the powers of representation.

In many cases, this task is complex, as insurers 
have internal structures with a different distribu-
tion of power and competences and, in many 
cases, finding the right person can be an ardu-
ous and laborious task. In any case, a law firm 
with procedural experience has sufficient power 
models in favour of the representant to appear in 
court on behalf of the party that appoints them.



SPAIN  Law and Practice
Contributed by: Fernando Blanco Giraldo, Fernando Blanco Gamella, Adrián Martínez de Velasco González and Santiago Martin, 
B&A, Blanco y Asociados Abogados 

244 CHAMBERS.COM

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Spanish courts and tribunals may enforce all 
awards rendered by arbitrators at the request 
of one of the interested parties. In this regard, 
commercial insurance and reinsurance contracts 
usually include dispute resolution clauses of var-
ious kinds, the most frequently used being sub-
mission to the competent courts and tribunals. 
The contracts also include the possibility of the 
parties submitting to arbitration proceedings for 
the resolution of disputes, although this option 
is usually less common and only applicable, in 
any case, to non-life insurance.

If the parties submit themselves to arbitration, 
the courts will refuse to hear these disputes. 
Once the arbitral award has been issued, courts 
will only hear the case where the rules of the arbi-
tration procedure have been infringed, exclud-
ing the hearing of the substance of the matter 
resolved by the award, which is not appealable.

3.2	 The New York Convention
In 1977, Spain signed the Instrument of Adher-
ence to the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, signed 
in New York on 10 June 1958. The purpose of 
the Convention is to promote the extraterritorial 
enforcement of arbitral awards, and it has cur-
rently been endorsed by more than 159 coun-
tries.

In this sense, the jurisdiction to enforce arbitral 
awards belongs to the courts of first instance 
of the place where the award was issued, with 
the procedure being initiated by one of the par-
ties through a claim for enforcement, attaching 
the enforceable title, the arbitration agreement 

and the documents proving that the award was 
duly notified to the parties. This procedure con-
cludes with the corresponding judicial ruling on 
enforcement, as if it were a normal judgment. 
The enforcement of awards is usually admitted 
without objection by the courts.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Spain is a country where litigation is becoming 
the most common way to resolve disputes. Arbi-
tration is becoming the second most common 
way to resolve disputes. However, these proce-
dures tend to be more expensive (depending on 
the amount claimed) but also don’t last as long.

There are some insurance companies that fre-
quently submit to arbitration procedures for 
the resolution of disputes. This includes those 
involved in credit insurance, where the contract-
ing parties are exporters, distributors or com-
panies.

While various arbitration institutions have 
attempted to promote its use in the field of insur-
ance in recent years, the truth is that its use is 
limited. On the other hand, it must be assumed 
that the Spanish Arbitration Law regulates this 
procedure, based on the fact that natural or legal 
persons may submit the contentious issues, by 
prior agreement, to the decision of one or more 
arbitrators.

Arbitration is a form of single instance dispute 
resolution (some arbitration courts unusu-
ally established double instance procedures in 
which appeals were possible). The possibility of 
appealing an arbitration award in Spain is very 
limited, the only possible means being those 
indicated in Article 43 of the Arbitration Law on 
annulment action and review action.
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In terms of the first option, this type of action 
can only be carried out if the arbitration proce-
dure has breached procedural rules to resolve 
the disputed issue. The review action is limited 
to the options established by Article 510 of the 
Civil Procedure Law.

This covers when the award has been issued, 
decisive documents are recovered or obtained 
that could not have been available due to force 
majeure or due to the actions of the party in 
whose favour it had been issued, if the award 
was issued based on documents that one of 
the parties was unaware of at the time of its 
issuance that they had been declared false in 
a criminal proceeding, or whose falsehood was 
later declared criminal.

In short, the judicial review of awards is restricted 
and is usually difficult for the competent courts 
to accept.

4. Coverage Disputes

4.1	 Implied Terms
Spanish case law states that in accordance with 
the rules of interpretation of contracts, the real 
or effectively intended will of the parties must 
be sought. To this end, the literal meaning, as a 
criteria for interpretation, is the initial assump-
tion, insofar as it constitutes the starting point 
from which meaning is attributed to the state-
ments made, the specific intention of the con-
tracting parties is investigated and the business 
purpose projected in the contract is adjusted or 
delimited.

When the terms are clear and leave no doubt 
about the intention of the contracting parties, 
the literal interpretation prevents, under the pre-
text of the interpretative work, a declaration that 

is really clear and precise from being modified. 
This is the response of the rule contained in the 
first paragraph of Article 1281 of the Civil Code 
(“if the terms of a contract are clear and leave 
no doubt about the intention of the contracting 
parties, the literal meaning of its clauses will be 
followed”).

On the contrary, literal interpretation also helps 
to show that contracts, due to their lack of clar-
ity, the existence of contradictions or gaps, or 
the conduct of the contracting parties them-
selves, contain interpretable provisions, so that 
the work of interpretation must follow its course, 
with the criteria for interpretation at its disposal 
(Articles 1282 to 1289 of the Civil Code), in order 
to provide those provisions with a meaning in 
accordance with the intention really desired by 
the parties and with what is imperatively pro-
vided for in the contractual order.

Notwithstanding the above, the Insurance Con-
tract Law grants the parties the freedom to 
agree on the content of the insurance that they 
consider appropriate in everything that does 
not oppose what it determines as minimum 
content. For example, with regard to fire insur-
ance, it states that “fire is considered to be the 
combustion and burning with flame, capable of 
spreading, of an object or objects that were not 
intended to be burned at the place and time in 
which it occurs”, which logically requires that 
damages due to explosion or others must be 
included in the coverage by the will of the par-
ties, as they are outside the legal concept of fire.

4.2	 Rights of Insurers
The policyholder must, before the conclusion 
of the insurance contract, submit to a rigor-
ous insurance questionnaire in which they must 
declare all the circumstances known to them 
that may influence the assessment of the risk. 
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They will be exonerated from this obligation if 
the insurer does not submit a questionnaire to 
them or when, even if it is submitted, the cir-
cumstances are involved that may influence the 
assessment of the risk and are not included in it.

In this regard, the insurer may terminate the con-
tract by means of a declaration addressed to 
the policyholder within a period of one month, 
counting from the time it becomes aware of the 
policyholder’s reservation or inaccuracy in the 
questionnaire. The insurer will be entitled, unless 
there is fraud or gross negligence on its part, to 
the premiums relating to the period in progress 
at the time of making this declaration.

It should be added that the application for insur-
ance does not bind the applicant, but if the 
insurance is proposed by the insurer, the insured 
party is bound by this proposal for a period of 
15 days. By agreement of the parties, the effects 
of the insurance may be retroactive to the time 
when the application was submitted or the pro-
posal was made.

4.3	 Significant Trends in Policy Coverage 
Disputes
Since the COVID-19 crisis began in 2020, some 
lines of business such as healthcare, travel and 
event cancellation, or credit insurance, among 
others, have been seriously affected with a cor-
responding increase in claims.

Business interruption insurance has also been 
affected. This is not yet entirely evident, but we 
believe that in the coming months we are likely 
to see an increase in claims. However, given the 
time elapsed and the limitation periods for the 
exercise of actions, with the exception of some 
very high claims filed by large companies, it is 
not foreseeable that there will be a significant 

deviation in claims from the usual pre-COVID-19 
parameters.

In contrast to the above, it is possible that in 
the coming months there will be an increase in 
claims against D&O insurance due to the pos-
sible worsening of the economy. The more dete-
riorated a company’s profit and loss accounts 
become, the greater the risks that corporate 
managers will have to take, and D&O insurance 
is famously the type of insurance where the 
effects of ill-considered corporate risk-taking 
are most keenly felt.

4.4	 Resolution of Insurance Coverage 
Disputes
Disputes related to insurance contract coverage 
are usually settled by the courts of the insured’s 
residence. In the case of disputes concerning 
the interpretation of certain policy clauses, dis-
putes are usually settled in the first instance by 
the civil courts. Disputes arising from reinsur-
ance contracts are settled in the same way.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
In Spain, policyholders, who are individuals, are 
usually considered consumers and the vulner-
able party in the contract. For this reason, if at 
any time there is a dispute regarding the inter-
pretation to be given to any clause of the policy, 
this should always favour the insured, consider-
ing the circumstances of the case.

Furthermore, the Insurance Contract Law is 
drafted precisely to protect the contracting 
consumers, with various provisions being more 
favourable to them than to the insurance com-
panies. Article 3 of the Law is a clear example: 
“The general conditions of cover which in no 
case should be prejudicial to the insured, must 
be included by the insurer in the proposal form if 
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there is one and in any event in the policy docu-
ments or in a supplement, which shall be signed 
by the insured to whom a copy shall be given. 
The general and particular conditions shall be 
drafted in clear and precise terms. Those claus-
es limiting the rights of the insured shall be plain-
ly marked and specifically accepted in writing.

The general conditions of the contract are sub-
ject to supervision by the Public Administration 
in the terms set forth in this Act.

If the Supreme Court declares that a particular 
clause in the general conditions of a contract 
is null and void, the competent Public Adminis-
tration shall take steps to oblige all insurers to 
modify identical clauses contained in their own 
policies.”

4.6	 Third-Party Enforcement of 
Insurance Contracts
Circumstances of a third party enforcing an 
insurance contract or suing an insurer in con-
nection with an insurance contract primarily 
arise in civil liability insurance. At this point it 
is important to highlight the importance of Arti-
cle 76 of the Insurance Contract Law, which 
states: “The prejudiced party, or their heirs, shall 
have direct action against the insurer in order 
to demand compliance with the obligation to 
indemnify, without prejudice to the right of the 
insurer to re-claim against the insured in the 
event of the damages to the third party being 
due to the fraudulent conduct of the insured. The 
direct action is immune to the exceptions which 
the insurer may have against the insured. The 
insurer shall have the right, however, to oppose 
the action by alleging the exclusive blame of 
the prejudice party and the personal exceptions 
that the insurer has against the latter. In order to 
exercise the direct action, the insured shall be 
obliged to inform the prejudiced third party or 

their beneficiaries of the existence of the insur-
ance contract and its contents.”

Any injured party can therefore claim directly 
from the insurer of the person or persons who 
caused the damage without it being necessary 
to sue them as well.

The situation in which a third party can sue an 
insurer is a frequent scenario in our jurisdic-
tion. Let us think of any action or omission that 
causes bodily or property damage to a third 
party. That third party can, by virtue of the dam-
age caused, file a claim for non-contractual 
civil liability against the person who caused the 
damage and his insurance company, or simply 
against the latter.

4.7	 The Concept of Bad Faith
Article 7.1 of the Spanish Civil Code states that 
rights must be exercised in accordance with the 
requirements of good faith. Extrapolating this 
precept to Article 19 of the Insurance Contract 
Law, the legislator established that: “The insurer 
shall be obliged to pay the indemnity, except 
when the loss has been caused in bad faith by 
the insured.”

This concept of bad faith has been interpreted 
by the Supreme Court in the sense that bad faith 
is “the malicious intention to cause damage con-
trary to law,” so “what is relevant is that it must 
be a conscious and voluntary act of the insured. 
It must be an intentional and malicious act of 
the insured.”

4.8	 Penalties for Late Payment of Claims
There are no administrative sanctions specified 
in Spanish insurance legislation, although for 
unjustified delay in the payment of compensa-
tion, Article 20 of the Insurance Contract Law 
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requires insurers to pay interest for each day of 
delay.

In this regard, it is understood that the insurer 
delays if it has not paid the compensation within 
three months from the date of the loss or if it has 
not paid the minimum sum that it knows is owed 
within 40 days following receipt of the notifica-
tion of the loss.

Compensation for delay will be imposed at the 
request of the court and will consist of the pay-
ment of interest equal to the legal monetary 
interest in force at the time of accrual and will 
be increased by 50%. The interest is considered 
to be accrued daily without having to be claimed 
judicially. However, if two years pass from the 
date of the loss, the annual interest may not be 
less than 20%.

Judicial proceedings are usually long and, in 
many cases, from the time the loss occurred until 
the first instance court judgment is issued, could 
take between 15 and 24 months or more, so 
that, taking into account the amounts claimed, 
the interest payable under Article 20 could lead 
to significant amounts being owed.

4.9	 Representations Made by Brokers
The statements made in the insurance question-
naire by the broker or insurance company about 
the risk to be insured are not binding on the poli-
cyholder. In this sense, Article 10 of the Insur-
ance Contract Law states that the insurer may 
rescind the contract by means of a declaration 
addressed to the policyholder within one month 
from the date on which the insurer becomes 
aware of the non-disclosure or inaccurate rep-
resentation by the policyholder.

The statements are always from the policyholder 
themselves, so the broker cannot replace them 

unless they have a special power of representa-
tion, which is unusual.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Insurance companies usually manage claims 
internally for medium and large risks. In mass 
risks, there are usually delegated authorities for 
the management of the files, as occurs with the 
management of policy underwriting where insur-
ance agents are involved.

In recent years we have seen an increase in the 
type of organisations that offer multidisciplinary 
services to insurance companies in claims man-
agement until they are brought to court, at which 
point they are normally managed by law firms 
that specialise in the matter.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Civil liability insurance includes coverage for 
legal costs, whether in the civil or criminal juris-
diction, although in the latter case compensation 
for damage is also claimed by the injured third 
party in the process. Financing includes pay-
ment of the costs of the process to the losing 
party, in which case the insurer also pays the 
legal costs incurred by the winning party in the 
procedure.

5.2	 Likely Changes in the Future
The problem with civil liability insurance is that 
the assumption of legal costs is required by law, 
so it is unclear if this will change in the com-
ing years. In addition, due to the competition 
that exists in the market (especially in relation 
to some insurance lines such as D&O or profes-
sional civil liability), entities have been increas-
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ing coverage and limits with lower premiums 
for years, creating an intrinsic risk for this type 
of policy. However, this trend has ceased post 
COVID-19 and the attitude of companies is to 
increase premiums with less coverage.

In the coming years, the entry of litigation funds 
willing to acquire litigation and assume the costs 
of the most expensive processes allows us to 
foresee a significant increase in litigation.

5.3	 Trends in the Cost or Complexity of 
Litigation
Legal costs in Spain depend on the economic 
value of the dispute. Years ago, bar associations 
in Spain issued Guiding Fee Criteria that lawyers 
took into account when billing for their services 
in court. These Criteria are for guidance purpos-
es only and may be modified by the competent 
judges who hear the matter.

In terms of the complexity of litigation in the 
insurance field, more and more types of cover-
age are available on the market due to the cir-
cumstances of a constantly changing market, 
which require greater specialisation that will 
possibly also extend to the judicial world, as the 
complexity of the policies and the most impor-
tant claims is increasing.

5.4	 Protection Against Costs Risks
The Spanish market offers legal defence insur-
ance, where the insurer undertakes, within the 
limits established by law and in the contract, to 
cover the costs that the insured party may incur 
as a result of their intervention in an adminis-
trative, judicial or arbitration procedure and to 
provide them with the judicial and extrajudicial 
legal assistance services derived from the insur-
ance coverage (Articles 76(a)-(g) of the Insurance 
Contract Law).

This type of insurance has some requirements 
that differentiate it from other insurance, such 
as:

•	it must be the subject of an independent 
contract or may be included in a separate 
chapter within a single policy, in which case 
the content of the guaranteed legal defence 
and the corresponding premium must be 
specified;

•	the insured party will have the right to freely 
choose the representant and the lawyer who 
will represent and defend him/her in any type 
of procedure; and

•	the insurance excludes coverage for the pay-
ment of fines or sanctions.

Of course, there are also the agreements that 
can be adopted with litigation funds, which is 
already a reality that will foreseeably increase.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Article 43 of the Insurance Contract Law states 
that the insurer after paying the compensation 
will be entitled to exercise the rights and actions 
that by virtue of the loss belonged to the insured 
party against those persons liable for the loss, 
up to the compensation amount limit. The insur-
er will not be able to exercise those rights that 
have been subrogated in prejudice of the insured 
party. The insured party will be responsible for 
those prejudices that, by his acts or omissions, 
have been caused to the insurer in his subroga-
tion rights.

The insurer will also not have the right of sub-
rogation against any person whose acts or 
omissions give rise to liability on the part of the 
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insured party, in accordance with the Law, nor 
against those who caused the loss and are, with 
regard to the insured party, a direct relative or 
a collateral relative within the third civil degree 
of consanguinity or adopted parent or adopted 
child that lives with the insured party. This rule 
will have no effect if the liability arises from bad 
faith or if the liability is covered by means of an 
insurance contract. In this case, the subrogation 
will be limited in its scope in accordance with the 
terms of the contract.

In the event of the insurer and the insured par-
ty concurring against the third party liable for 
the loss, the amounts recovered will be shared 
between them in proportion to their respective 
interests.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
The regulation of the right of subrogation to 
claim the damage caused by a third party is 
regulated by Article 43 of the Insurance Con-
tract Law. In this case, the insurer has to base 
its claim on having paid the compensation to the 
insured party, thereby providing all of the respec-
tive rights.

The case law has established a series of require-
ments for the insurer to be able to exercise the 
recovery action. These are:

•	the existence of an insurance contract;
•	the reality of a loss covered by the contract;
•	the effective payment, sufficiently accredited, 

of the compensation that corresponds to the 
insured, in accordance with the contract; and

•	the direct liability of a third party, against 
whom the repetition action is exercised, 
which in turn requires the causal relationship 
between the action of the third party and the 
loss (that is to say, based on the existence of 

a claim of the insured against the third party 
liable, as a consequence of the same damage 
that gave rise to the indemnity).

7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Following COVID-19, Spain was largely para-
lysed, like most EMEA territories. The Spanish 
government implemented a series of measures 
to totally or partially restrict the movement of 
people throughout the territory, both national 
and foreign. In addition, the government para-
lysed businesses of all kinds, affecting all sec-
tors of economic activity in the country (indus-
trial, services, etc).

Due to the drastic drop in economic activity, the 
loss rate fell in all lines of insurance, with the 
direct effect being a decrease in litigation at all 
levels. Over the course of 2022 and 2023, activ-
ity has been recovering and the number of litiga-
tion cases has increased proportionally.

7.2	 Forecast for the Next 12 Months
In 2024, economic activity has fully recovered in 
some sectors, while others remain at pre COV-
ID-19 levels. Some of the sectors that are still at 
pre COVID-19 levels are the construction, artistic 
and recreational activities or agriculture sectors, 
while the industrial, tourism or services sectors 
have rebounded compared to the years before 
the pandemic. This data confirms a possible 
trend to know where more claims may be gen-
erated and, therefore, an increase in litigation, 
although there is usually no direct correlation.

We expect an increase in litigation for 2025, 
although it will be contained and depending 
on the insurance line in question. We expect a 
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slight increase in vehicle insurance or construc-
tion, while the forecasts in other sectors such as 
healthcare remain the same.

7.3	 Coverage Issues and Test Cases
Litigation, and insurance litigation in particular, 
is very common in Spain. According to Ministry 
of Justice statistics, more than 5,600 judgments 
were issued in all jurisdictions on matters related 
to insurance contracts last year. For this reason, 
there is no specific factor that will significantly 
cause an increase in litigation as a result of cov-
erage problems. The Spanish system normally 
protects consumers, so they submit coverage 
problems to the competent courts.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
There are certain risks that are not usually insured 
in the local market (food industry, waste treat-
ment, etc) so their outlook has not changed for 
some time. On the other hand, after COVID-19 
there has been an increase in claims in certain 
sectors, so there has also been a considerable 
increase in premiums (D&O and cars in particu-
lar). At the same time, there are lines such as 
cyber-insurance where insurance coverage is 
increasingly reduced. Even so, premiums tend 
to remain high due to the risk associated with 
this type of cover.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
ESG factors currently significantly influence the 
underwriting and litigation of insurance risks. 
Environmental risks, such as climate change and 
natural disasters, directly impact insurers when 
adjusting premiums or even denying coverage 
to companies with a substantial environmental 

impact, although the Spanish Insurance Com-
pensation Consortium compensates for dam-
ages caused by natural disasters (earthquakes, 
tidal waves, extraordinary floods, volcanic erup-
tions etc) and other force majeure events (terror-
ism, rebellion, sedition).

Social factors, such as poor labour practices, 
are under constant and detailed scrutiny by 
insurers. Companies that do not demonstrate a 
solid commitment to these best practices may 
face serious issues in securing insurance.

How a company is managed and operated with 
criteria such as transparency and ethics is fun-
damental. Poor governance may indicate poten-
tial legal risks.

These factors also affect litigation trends, with 
an increase in claims related to natural disasters 
and social responsibility. Insurers are becoming 
increasingly cautious about underwriting com-
panies exposed to such risks due to the poten-
tial legal issues and lawsuits that may arise.

8.2	 Data Protection Laws
Data protection laws are increasingly influencing 
the underwriting and litigation of insurance risks. 
Insurers, brokers and companies in general must 
comply with various regulations related to the 
collection, use, and maintenance of personal 
data, which directly affect their risk assessments 
and potential pricing adjustments. Compliance 
with these obligations involves investment costs 
that may be passed on to the insured party.

Non-compliance with these regulations is lead-
ing to significant legal actions and high fines. 
Non-compliance can affect the coverage pro-
vided by insurance companies as well as the 
management of claims.
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Another relevant aspect is data security breach-
es or misuse of data, which is a fundamental 
issue that companies must address in their poli-
cies, implementing changes in insurance terms 
or premiums.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
There have been no major regulatory changes 
in the insurance sector in recent years. The last 
legislative amendment affecting the sector was 
to Royal Decree-Law 3 of 2020, dated 4 Febru-
ary 2020, which amended the Insurance Distri-
bution Law. The amendment came into force on 
20 March 2024.

However, there has been a profound legislative 
amendment in relation to the Civil Procedure 
Law that affects all types of actions (summons, 
appeals, how to draft claims, etc) This directly 
affects any insurance litigation as the Civil Pro-
cedure Law affects all types of actions in the 
civil jurisdiction.
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Trends and Evolution of the Insurance Sector 
in Spain
The current insurance landscape in Spain 
reflects a significant transformation in the sec-
tor, which has been influenced by technological, 
economic and regulatory factors.

When it comes to technology, the emergence of 
AI, blockchain and predictive analytics is chang-
ing how insurers operate. These tools enable 
more accurate risk assessment and improve 
operational efficiency, especially in claims pro-
cessing and service customisation.

We have also seen how the implementation of 
new regulations, such as in terms of environmen-
tal, social and governance (ESG), has gained 
prominence, grouping the most relevant non-
financial factors of a company into these three 
areas. The objective, in principle, is to direct the 
operations of insurance companies towards 
greater sustainability, consumer protection and 
fair competition in the market.

Customer orientation and personalisation are 
becoming increasingly crucial. Insurers aim to 
offer products tailored to the individual needs of 
customers, thereby improving their experience 
and responding to the day-to-day activities that 
need to be insured in order to provide greater 
security and peace of mind to policyholders and, 
therefore, to society as a whole.

Insurers in Spain are evolving rapidly thanks to 
technological advancements, new regulations 
and a complex macroeconomic environment. 
These trends are redefining the way insurers 
manage risk and operate in the marketplace.

As is always the case, these changes are being 
reflected in the design of products and the way 
insurers and other players in the sector operate. 

However, it will still take time for these changes 
to reach insurance litigation in Spain and while 
we are beginning to see a small shift in extraju-
dicial claims and the courts, it is certainly still 
timid.

We will therefore address several issues that are 
relevant in the courts in Spain or that deserve, 
due to their relevance, to be analysed in this 
chapter.

Unit-linked Life Insurance
Unit-linked life insurance has gained popularity 
in Spain as a savings and investment product. 
This type of insurance combines life coverage 
with investment in a variety of financial assets, 
allowing policyholders to benefit from market 
returns.

Unit-linked insurance is life savings insurance, 
where the funds constituting the insurance pre-
mium are contributed by the policyholder but are 
invested, in the name and on behalf of the insur-
er (which, in most cases, enters into a contract 
with an insurance agent acting as intermediary 
or manager), in financial assets, with the poli-
cyholder bearing the investment risk. Its main 
characteristics are as follows.

•	Flexibility: these products are basically the 
same as a mutual fund portfolio. The poli-
cyholder can adapt the investment to the 
market conditions at the time by establishing 
the investment term, the value of the pre-
mium, the hedges and the investment itself. 
Sometimes, the unit-linked type of insurance 
underwritten involves entrusting the man-
agement of this investment to a professional 
manager who carries out the investments in 
accordance with the investment strategy pre-
viously established by the policyholder on a 
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form that he/she fills out at the time of taking 
out the insurance policy.

•	Liquidity: the policyholder can redeem the 
policy whenever it is needed.

•	Risk assumed by the insured: unlike other 
savings insurance policies that guarantee a 
minimum return, in unit-linked policies the 
return depends on the performance of the 
chosen assets.

•	Taxation: as an investment and savings 
product, capital gains from unit-linked insur-
ance are taxed as savings income and it 
is possible to defer taxation in the area of per-
sonal income tax to the moment in which a 
redemption is made or the occurrence of the 
open contingency takes place. In addition, if 
the beneficiaries are different from the poli-
cyholder, the capital will be subject to inherit-
ance and gift tax, which is subsidised in some 
cases in some autonomous communities.

•	It is not part of the inheritance in case of 
death: you can choose who will collect the 
insurance if you die, and it may not be your 
heirs. In fact, this product has traditionally 
been used to direct money to people who 
were not the protected heirs. This is one of 
the most attractive features of this type of 
insurance and has allowed policyholders on 
many occasions to have the freedom they 
long for in the family sphere and give their 
money to whoever they deem appropriate 
and not who the Spanish Civil Code states.

However, despite the fact that these insurance 
policies offer numerous advantages, their con-
cept and essential characteristics have not 
caught on with policyholders who, when their 
investment or savings expectations are dashed, 
take legal action claiming, in most cases, nullity 
of the investment due to error or lack of consent 
or, alternatively, termination of the contract due 
to breach of contract.

Claimants often also argue at first that the prod-
uct underwritten is a life insurance policy. It is 
argued that the policies in question do not meet 
the requirements for a life insurance contract and 
it is generally asserted that the existence of an 
investment or savings cannot be associated with 
the nature of life insurance. One of the criticisms 
expressed is that there should be no transfer of 
risk. However, this is a transfer of investment or 
savings and not a transfer of risk.

This issue has already been resolved by the 
Spanish Supreme Court and by the European 
Union Court of Justice who have confirmed that 
the unit-linked insurance contract is a fully valid 
life insurance policy.

A unit-linked product is a life-savings insurance 
product. Although it may resemble a financial 
product, it is a life insurance contract and there-
fore has the same characteristics and elements 
as life insurance.

Article 83 of Law 50 of 1980, of 8 October 1980, 
on insurance contracts states: “Through life 
insurance, the insurer undertakes, through the 
collection of the stipulated premium and within 
the limits established in the Law and in the con-
tract, to pay the beneficiary a capital sum, an 
income or other agreed benefits, in the event 
of death or survival of the insured, or of both 
events jointly.”

The parties to unit-linked insurance are, as in 
any other life insurance, the policyholder, the 
insured party and the beneficiary. The only dif-
ference to other life insurance policies is that 
the premiums paid for this type of insurance are 
invested in mutual funds or baskets of mutu-
al funds and, as anticipated, the policyholder 
assumes the investment risk. When the insured 
event occurs (death or survival), the policyholder 
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either decides to surrender the insurance, or the 
policyholder or beneficiary does not receive an 
indemnity corresponding to the amount deter-
mined when the policy was taken out, but rather 
the value of the policy at that moment (which will 
obviously depend on market fluctuations).

In short, unit-linked life insurance offers signifi-
cant advantages in terms of flexibility and profit-
ability potential, but it also carries certain risks. 
The key to avoiding legal claims is to ensure 
clear and transparent communication about the 
concept, risks and features of the product, as 
well as providing appropriate advice that aligns 
with the client’s profile and expectations.

Vaccination and Informed Consent on 
Adverse Effects
Spanish Supreme Court case law limits the posi-
tion of the insurance company in healthcare 
insurance contracts. It has determined that the 
insurance company is not a mere intermedi-
ary between the doctor and the insured party 
but a guarantor of the service. This means that 
the contract is not only limited to covering the 
damage caused to the insured party when he 
has to assume the costs for the restoration of 
his health but is aimed at providing the health 
services included in the policy through doctors, 
clinics and adequate facilities.

The benefit the insurer is obliged to provide in 
healthcare insurance is, therefore, a service to 
be provided, consisting of rendering a medical, 
surgical or hospital service when requested by 
the insured party. The Supreme Court has ruled 
on this matter on several occasions and deter-
mined that the insurer is obliged to ensure not 
only that a health service is provided but also 
that the performance of the services by the cen-
tres or professionals is adequate.

Applying this to the context of vaccinations pro-
vided for in the vaccination schedules of minors 
and as a result of some relevant resolutions, it 
is worth asking whether there is any require-
ment for coverage to be effective in the context 
of Spanish case law where the parents of the 
minor are not informed of the adverse effects of 
these vaccines.

Article 8 of Law 41 of 2002, of 14 November 
2002, on patient autonomy establishes that any 
action in the field of a patient’s health requires 
the patient’s free and voluntary consent. In the 
case of minors, this consent is given by “rep-
resentation”. The majority doctrine agrees that 
written informed consent is not necessary for 
paediatric vaccination.

In terms of the content of this information, it 
seems logical to think that it should include 
complete and understandable verbal or written 
information on the vaccines that their children 
can receive, including all authorised and indi-
cated vaccines, whether they are financed by the 
national health system or not and on the ben-
efits and risks of vaccination, non-vaccination, 
frequent or infrequent side effects, and how to 
deal with them. This would make it possible to 
express doubts and ask for additional informa-
tion in order to be able, finally, to give free con-
sent on the acceptance of the proposed vac-
cinations.

However, the Supreme Court has ruled on this 
issue on several occasions and determined that 
with regard to financed vaccines and vaccina-
tion campaigns, it would be sufficient to inform 
verbally about the mild consequences, duration 
and palliative measures, as well as the typical 
risks (see, among others, the judgments of 25 
March 2010, 10 November 2011 and 2 January 
and 30 January 2012). The Supreme Court has 
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stated that “the duty of information cannot be 
understood as generic or in terms of hypotheti-
cal probability, nor does it cover the requirement 
of excessive and disproportionate information 
with the curative or preventive purposes of med-
ical science, such as that relating to non-normal 
risks, not foreseeable according to the medical 
literature, or based on specific characteristics of 
the individual, which previously could not have 
been manifested as relevant or susceptible to a 
medical assessment”.

However, there are other courts that initially did 
not follow the jurisprudential line of the Supreme 
Court. They considered that when the risk is so 
“particularly serious, even if it is an atypical risk 
because it is infrequent” there is a duty to inform 
(see the judgment of the High Court of Castil-
la-León, 2 January 2012), but this opinion has 
recently changed.

The High Court of Justice of Castilla-León itself 
in its recent ruling of 8 February 2024, accepts 
the reasoning of the Supreme Court against its 
own 2012 ruling and states that only frequent 
and general adverse effects must be reported 
and not infrequent ones, no matter how serious 
they may be.

It therefore seems that in a case in which one 
of these infrequent but possible adverse effects 
manifested itself after a vaccination, we would 
not be faced with a case of defective perfor-
mance of the healthcare service due to lack of 
information.

It seems therefore that both the Supreme Court 
and the other courts, at the moment, are clear – 
there is an obligation to only report frequent and 
general adverse effects prior to the administra-
tion of a childhood vaccine in order to under-

stand that the insurer is providing the correct 
healthcare.

The Impact of the Product Liability Directive 
on Product Liability Policies
Since the adoption of Directive 85/374/EEC on 
25 July 1985, significant changes have occurred 
in the chain of placing products on the market. 
On 28 September 2022, the proposal for a Prod-
uct Liability Directive was published and was 
finally approved on 12 March 2024.

In general, many of the changes introduced by 
the new directive respond to this need for updat-
ing. However, others raise particular practical 
questions.

•	The definition of “defectiveness” changes: the 
new directive maintains the classic descrip-
tion of “defect” in the product (“it shall be 
considered defective when it does not offer 
the safety that a person has the right to 
expect”). However, Article 7 introduces a list 
of “circumstances” to be taken into account 
when assessing the defectiveness of a prod-
uct, which include the reasonably foreseeable 
use of the product, the effect on the product 
of its ability to continue to learn or acquire 
new characteristics after it has been placed 
on the market or put into service, the reason-
ably foreseeable effect on the product, the 
safety requirements of the product, any recall 
of the product or any other relevant interven-
tion by a competent authority or economic 
operator, the specific needs of the group of 
users for whose use the product is intended, 
in the case of a product whose purpose is 
precisely to prevent damage or any failure of 
the product to fulfil that purpose.

•	Burden of proof and presumption of defect 
and causal link in some cases: another of 
the main novelties that changes the current 
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burden of proof is found in Article 10, which 
contains a series of presumptions regarding 
the defective nature of a product:
(a) when the defendant breaches the obliga-

tion to disclose relevant evidence;
(b) when the claimant proves that the 

product does not comply with manda-
tory safety requirements established in 
Union or national law that are intended 
to protect against the risk of the damage 
produced; and

(c) when the damage is due to an obvious 
malfunction of the product during normal 
use or under ordinary circumstances, the 
causal link between the defectiveness of 
the product and the damage will also be 
presumed when it has been established 
that the product is defective and the dam-
age caused is of a type typically compat-
ible with that defect.

•	The limitation period for bringing an action 
is increased from ten to 25 years in cases of 
latency of personal injury: the new directive 
extends liability to 25 years in cases where 
the claimant has not been able to initiate pro-
ceedings due to latency of personal injury.

Some of these changes may generate legal 
uncertainty and practical problems in their appli-
cation and will certainly have a clear impact on 
product liability policies. The modification affect-
ing the burden of proof is an example of this.

Although the new directive is careful to make it 
clear that this change does not imply a reversal 
of the burden of proof, the reality is quite dif-
ferent. The presumptions included in the new 
directive (among others, the one that indicates 
that the defect is presumed when the defendant 
has not provided sufficient evidence of its non-
existence) leave the classic obligation to prove 

the defect, the damage and the causal relation-
ship between the two behind.

If manufacturers have to prove that the product 
is safe, the reversal of the burden of proof is 
clear and reinforces, in the claimant’s favour, the 
objective nature of liability, leaving manufactur-
ers at a disadvantage as these presumptions 
will become a “catch-all” where all unfounded 
claims will have a place.

The concept of defectiveness is another of the 
modifications where the new directive moves 
away from the classic theory of civil liability, leav-
ing manufacturers in a difficult situation when it 
comes to disassociating, for example, the with-
drawal of a defective product from the market. 
In these cases, manufacturers’ liability will once 
again be a kind of strict liability, leaving them 
without the right to a process with all the proce-
dural guarantees that, in theory, are included in 
the Spanish Civil Procedure Law.

Faced with these changes, “Product CR” poli-
cies will have no choice but to adapt. Insurance 
companies will have to carry out an analysis of 
the increased risk they will have to cover in this 
new scenario (which, being a higher risk, will 
obviously have an impact on the agreed premi-
um). On the other hand, they will have to modify 
the clauses of the coverage of this type of policy 
and include previously unforeseen exclusions 
such as, for example, damage resulting from the 
withdrawal of a product.

In addition, the extension of the manufactur-
ers’ liability period to 25 years from the date the 
product is put into circulation in cases of latent 
damage may affect the time coverage of these 
policies, limiting them to damage occurring 
strictly during the term of the contract. Cover-
age would otherwise be extended ad infinitum.
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In short, the changes introduced by the new 
directive will mean a major revolution, not only 
in terms of the burden of proof for insurers that 
their product complies with the applicable regu-
lations, but they will have to go further and, in 
order to try to avoid a sort of strict liability, they 
will have to allocate enormous resources in the 
post-marketing phase of the product and in the 
modification of their product liability policies.

Cut-Through and Pay to Be Paid Clauses in 
Insurance and Reinsurance Policies and its 
Validity Under Spanish Law
In accordance with Articles 77 and 78 of Law 50 
of 1980, of 8 October 1980, on insurance con-
tracts, the insured party is not entitled to demand 
any type of benefit directly from the reinsurer. 
The insured party must claim the full amount of 
the indemnity from the insurer, and the insurer, 
in turn, would have the right of recourse against 
the reinsurer.

However, in practice, especially in large risk poli-
cies (eg, aeroplanes, ships), there are clauses 
that allow the insured party to claim directly from 
the reinsurer. These “cut-through”, “simultane-
ous payment” or “pay to be paid” clauses, which 
come from Anglo-Saxon law, transform the rein-
surer into the material insurer, leaving the insurer 
as a formal figure or involved in “fronting”.

“Cut-through” clauses allow the insured party 
to approach the reinsurer directly to demand 
payment of the reinsured sum, thereby avoid-
ing the application of Article 78 of the Insurance 
Contract Law.

“Simultaneous payment” clauses provide that 
the insurer is not obliged to pay the insured par-
ty until it receives the funds from the reinsurer. 
In addition, the insurer will only pay the insured 
party the amount received from the reinsurer, 

even if this amount does not cover the total 
indemnity claimed. These clauses circumvent 
the second paragraph of Article 77 of the Insur-
ance Contract Law, which obliges the insurer to 
pay the indemnity without prejudice to its right 
of recourse against the reinsurer. Despite the 
apparent contradiction with Articles 77 and 78 
of the Spanish Insurance Contract Law, these 
clauses may be valid and admissible in certain 
cases.

Article 77 refers to “internal reinsurance”, where 
the insured party does not participate in the 
agreement between insurer and reinsurer. If the 
reinsurer binds itself directly to the insured party, 
this would be “external reinsurance” and would 
therefore not be subject to the limitation of Arti-
cle 78.

If the reinsurer assumes a direct obligation to 
the insurer and the insured party, this covenant 
could be valid by offering more guarantees of 
recovery to the insured party. Although these 
clauses seem incompatible with Article 78, they 
are valid in external reinsurance cases. This is 
because the precept is not mandatory and ben-
efits the insured party by allowing them to claim 
from two different entities.

“Simultaneous payment” clauses present major 
problems as they reduce the rights of the insured 
party. The insurer is only liable if it previously col-
lected a sum from the reinsurer and only for the 
amount collected. This leaves the insured party 
dependent on the reinsurer, which may not be 
authorised to operate in Spain and, therefore, 
this scenario complicates collection when pay-
ment does not occur voluntarily.

The situation changes if we go into policies 
insuring large risks, for which Article 44 of the 
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Insurance Contract Law declares the precepts 
of the Law as non-mandatory.

In summary, “cut-through” clauses do appear 
to be recognised and valid under Spanish law, 
while “pay to be paid” clauses are not. However, 
given the limited number of rulings to date, we 
will have to wait for the evolution of case law in 
this area to determine their definitive application 
and validity.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Statutory Regime: An Overview
In England and Wales, insurance contracts are 
regarded as private contracts. Insurance dis-
putes are accordingly subject to the general 
rules on contract law. These rules are derived 
from a mixture of common law and statute. There 
is also sector-specific legislation that applies to 
insurance contracts, with different legislative 
regimes for consumer and business contracts.

Statutory Regime: Consumer Contracts
The statutory framework governing consumer 
insurance contracts is largely set out in the Con-
sumer Insurance (Disclosure and Representa-
tions) Act 2012 (CIDRA), which came into force 
on 6 April 2013.

CIDRA defines a consumer as “an individual 
who enters into a contract of insurance wholly 
or mainly for purposes unrelated to the individ-
ual’s trade, business or profession”. CIDRA con-
tains detailed provisions about the information 
that consumers must provide to insurers when 
applying for insurance and insurers’ remedies 

for pre-contractual misrepresentations as well as 
contractual breaches. General consumer protec-
tion laws, such as the Consumer Protection Act 
2015, also apply to consumer contracts.

Statutory Regime: Business Contracts
The regime relating to business insurance con-
tracts (and reinsurance contracts) is contained 
within the Insurance Act 2015 (IA 2015), which 
came into force on 12 August 2016. The IA 2015 
applies to contracts entered into on or before 
12 August 2016, as well as to variations to con-
tracts of insurance agreed after that date. The 
IA 2015 reformed the law in relation to pre-con-
tractual misrepresentation and non-disclosure in 
business contracts. It also updated the law in 
relation to warranties and fraudulent claims in 
both business and consumer contracts.

Statutory Regime: Sector-Specific Legislation
Other sector-specific legislation includes the 
Third Parties (Rights against Insurers) Act 2010 
(which allows third parties to enforce a term of an 
insurance contract in the event that it purports to 
confer a benefit on the third party); the Enterprise 
Act 2016 (which creates a legal right to enforce 
prompt payment of insurance claims); and risk-
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specific legislation, such as the Life Assurance 
Act 1774 and the Fire Insurance Duty Act 1782.

Procedural Regime
As insurance contracts are private contracts, 
they may provide specific mechanisms for res-
olution of disputes. For example, arbitration is 
particularly prevalent in many business insur-
ance and re-insurance contracts. Where no spe-
cific dispute resolution mechanism is included 
in the contract, insurance disputes are typically 
heard in the civil courts. However, consumers 
or small business owners may also make com-
plaints to the Financial Ombudsman Service.

Financial Ombudsman Service
The Financial Ombudsman Service (FOS) may 
review complaints for consumers or small busi-
nesses against insurers in the UK after the inter-
nal complaints process within the insurance 
company has failed to resolve an issue. The FOS 
is an independent body which seeks to resolve 
disputes, without involving the courts, based 
on what is fair and reasonable in all the circum-
stances (the FOS is not strictly bound to follow 
legal precedent). If a matter is referred to the 
FOS, it will first be reviewed by a case handler 
who will assess the parties’ respective positions 
before recommending how a dispute should be 
resolved. If the parties are unsatisfied with the 
recommendations, the dispute can be referred 
to an ombudsman. Decisions of the ombudsman 
are binding on insurers, and can therefore only 
be challenged by judicial review.

Civil litigation
The Civil Procedural Rules (CPR) make up the 
procedural code governing litigation and specify 
the rules to be followed at each stage of court 
proceedings. Specific guides may also apply in 
certain courts, such as the Commercial Court.

For low-value personal injury claims in road 
traffic accidents, or employers’ liability (EL) and 
public liability (PL) claims, proceedings can be 
issued through the Electronic Claims Portal. 
Claims pursued via the Electronic Claims Portal 
are subject to strict procedural rules and fixed 
fees to keep costs low and speed up the process 
to resolve disputes.

Other disputes involving insurance are addressed 
through the court system. Disputes are allocat-
ed to a court based on the value of the claim. 
For disputes valued at less than GBP100,000, 
the claim will generally be allocated to the 
county court, while disputes worth more than 
GBP100,000 will generally be addressed in the 
High Court. Particularly complex cases of high 
value may be heard in the Commercial Court, 
a subdivision of the High Court. Further details 
about the court procedure can be found in the 
sections that follow.

1.2	 Litigation Process and Rules on 
Limitation
Rules on Limitation
In England and Wales, the limitation period var-
ies depending on the type of claim. Insurance 
disputes are typically regarded as claims for 
breach of contract. The Limitation Act 1980 (as 
amended) provides that an action founded on a 
simple contract, such as an insurance contract, 
must be brought within six years of the date on 
which the cause of action accrues.

For ordinary claims in contract, the cause of 
action typically accrues six years from the date 
of the breach of contract. However, the position 
is more complicated in relation to insurance con-
tracts. For liability policies (ie, policies covering 
third-party losses), the cause of action normally 
accrues when the liability of the insured is ascer-
tained. This may be in the form of an agreement, 
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an arbitral award or a judgment. In other forms 
of insurance (such as marine, property and life 
insurance), the cause of action will usually be 
deemed to accrue when the relevant insured 
event occurs.

The limitation period for other types of claims 
against insurers will differ. For claims brought 
by policyholders against insurers for late pay-
ment of insurance claims, the limitation period 
is one year from the date on which the insurer 
has paid all sums due in respect of the insur-
ance claim. In relation to claims for contribution 
commenced by one insurer against another, the 
limitation period is two years from the date on 
which the right of recovery accrued.

The Litigation Process
Overview
As noted in 1.1 Statutory and Procedural 
Regime, the procedural rules to be followed at 
each stage of court proceedings are set out in 
the CPR.

Typically, insurance contract disputes with a val-
ue greater than GBP100,000 will be heard in the 
High Court, and particularly complex cases will 
be heard in the Commercial Court, a subdivision 
of the Business & Property Courts (part of the 
High Court). Claims of lesser value will usually 
be heard in the county courts.

The litigation process in England and Wales is 
adversarial (as opposed to inquisitorial) in nature, 
with each party trying to prove their case on the 
“balance of probabilities”. Litigation in England 
and Wales can be expensive, but the legal sys-
tem in the jurisdiction is thorough, fair and well 
regarded internationally.

The English legal system operates on the princi-
ple of open justice, which in practice means that, 

save in exceptional circumstances, the public 
can access key court documents and attend 
hearings and trials.

A final overarching point of note is that, in litiga-
tion in England and Wales, the presumption is 
that the losing party will pay the winning party’s 
costs (subject to the court’s discretion and cer-
tain specific costs-protection legislation, such as 
qualified one-way costs shifting (QOCS) – see 
2.3 Unique Features of Litigation Procedure).

Pre-action conduct
There are specific procedural rules relating to 
pre-action conduct. These rules are contained 
in the CPR Practice Direction (PD) on Pre-action 
Conduct and the associated pre-action proto-
cols that apply to particular types of civil claims, 
such as the Pre-action Protocol for Personal 
Injury Claims and the Pre-action Protocol for 
Construction and Engineering Disputes.

The PD and pre-action protocols set out the 
steps the court expects parties to take prior to 
commencing proceedings. The purpose of these 
rules is to encourage parties to exchange suf-
ficient information so as to be able to:

•	understand each other’s position;
•	make decisions about how to proceed;
•	try to settle the issues without proceedings;
•	consider a form of alternative dispute resolu-

tion (ADR) to assist with settlement; and
•	reduce the costs of resolving the dispute.

Parties that have failed to comply with the rele-
vant pre-action provisions may face costs sanc-
tions in any subsequent litigation.

Commencing proceedings
In the event that the parties are unable to resolve 
a dispute pre-action, a claim may be com-
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menced by a claimant issuing a claim form and 
serving a copy on the defendant. The claim form 
may be accompanied by particulars of the claim, 
setting out the case and the facts relied on, or 
these may be served on the defendant up to 14 
days after service of the claim form.

Following service of the particulars of the claim, 
the defendant should file an acknowledgement 
of service confirming whether or not the matter is 
disputed. If the claim is disputed, the defendant 
has the opportunity to file and serve a defence, 
setting out its position.

Subsequent stages of proceedings
Once the parties’ statements of case have been 
served, the court will allocate the claim to a 
“track” depending on its value and complexity 
and the parties will be encouraged to agree a 
timetable to trial (known as directions). These 
directions will be approved or amended by the 
court at a case management hearing. The direc-
tions will typically include deadlines for the fol-
lowing:

•	disclosure of documents;
•	exchange of witness statements;
•	exchange of expert reports;
•	a meeting of experts and preparation of a 

joint report of the experts;
•	a pre-trial review hearing; and
•	the trial.

The court plays an active role throughout the 
litigation process and, depending on the size 
and complexity of the case, several case man-
agement hearings may take place to ensure 
the proceedings run smoothly. Parties are typi-
cally encouraged to consider settlement options 
throughout the course of the proceedings. In 
the event that settlement is reached, the parties 

must notify the court and the litigation process 
will end.

Trial
The majority of insurance contract disputes are 
settled by agreement between the parties. How-
ever, if settlement is not achieved, the matter will 
progress to trial.

Each party will present their case at trial, with 
witnesses and experts being cross-examined on 
their evidence. The duration of the trial will vary 
depending on the complexity of the matter.

The remedies available will depend on the sub-
ject matter of the case but may include:

•	damages;
•	restitution;
•	declarations;
•	injunctions; and/or
•	orders for specific performance.

A judge’s final decision takes the form of a rea-
soned written judgment, which will usually also 
address costs.

Appeals
If a party wishes to appeal, it must first seek per-
mission from the court. This can be sought from 
the lower court where the decision was made, 
or from the appeal court.

For insurance disputes heard in the Commer-
cial Court, appeals can be made to the Court 
of Appeal.

Parties can appeal on the grounds that the deci-
sion of the lower court was wrong or unjust due 
to a serious procedural or other irregularity. Per-
mission will be granted if there is a real prospect 
of success or some other compelling reason.
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Appeals from the Court of Appeal can be made 
to the Supreme Court. Applications for permis-
sion can only be made to the Court of Appeal, 
or to the Supreme Court, if permission is refused 
by the Court of Appeal.

1.3	 Alternative Dispute Resolution (ADR)
Alternative dispute resolution (ADR) is encour-
aged and widely used in different forms to 
resolve disputes in England and Wales.

The CPR specifically requires the court and the 
parties to consider whether ADR is appropriate.

Many insurance contracts specify that a particu-
lar form of ADR must be used as an alternative to 
litigation. The most common forms of ADR used 
in England and Wales include:

•	arbitration;
•	adjudication;
•	mediation; and
•	negotiated settlement.

Some of the main advantages of ADR include: 
costs benefits (it is often much cheaper for all 
the parties to resolve disputes through ADR); the 
ability to retain confidentiality; and maintaining 
commercial relationships.

Arbitration
Arbitration is one of the most common forms 
of ADR used in insurance disputes and arbitra-
tion clauses are often incorporated into business 
insurance and reinsurance contracts.

The arbitration procedure will depend upon the 
precise terms of the relevant clause but this may 
specify that the arbitration is to be conducted 
under the rules of a particular institution, such 
as the London Court of International Arbitration 

(LCIA) or the International Chamber of Com-
merce (ICC).

Arbitration proceedings are governed by the 
Arbitration Act 1996 (AA 1996), which provides 
that an arbitral award can only be challenged 
in certain, limited circumstances. The AA 1996 
also provides that the court can execute powers 
in support of arbitration proceedings, such as 
securing the attendance of witnesses.

Adjudication
Adjudication is a process whereby an independ-
ent adjudicator, who is an expert in the relevant 
subject matter, will make a decision on the mat-
ter using information presented by the parties, 
as well as their experience and expertise. Adju-
dication is often used in construction disputes.

The process usually takes place within a 28-day 
timeframe and begins when either party submits 
a Notice of Adjudication. The timetable set is 
strict, and the decision will be unenforceable if 
given outside the timeframe. Adjudication allows 
parties to resolve the dispute in a timely man-
ner without incurring the costs associated with 
litigation or arbitration.

Mediation
Mediation is also commonly used in England 
and Wales. It involves a neutral third-party medi-
ator attempting to reach agreement based on 
the issues and options for resolution. Mediation 
can be significantly cheaper than either litigation 
or arbitration and can be used to resolve a range 
of insurance disputes.

The most common type of mediation used is 
facilitative mediation, whereby the mediator 
does not make a decision, but assists the par-
ties in reaching a commercial settlement.



UK  Law and Practice
Contributed by: Tim McCaw and Elizabeth Mason, Kennedys 

270 CHAMBERS.COM

Mediation is common in construction profes-
sional indemnity disputes as it is confidential and 
enables the resolution of disputes with a result 
both parties have accepted, so the professional 
relationship can be maintained.

Negotiations and the “Without Prejudice” 
Framework
“Without prejudice” negotiations are often used 
to reach a settlement and this is encouraged by 
the courts. Where negotiations are conducted 
without prejudice (with or without legal repre-
sentatives acting as intermediaries), details of 
these negotiations cannot be put before the 
court (except, in some instances, on the ques-
tion of costs). This encourages the parties to 
make genuine attempts to reach an out-of-court 
settlement and ensures that confidentiality is 
maintained.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction
Jurisdiction clauses are common in insurance 
contracts. The English courts will typically 
respect jurisdiction clauses subject to certain 
exceptions, usually aimed at protecting the 
weaker party to a contract.

The applicable rules to determine jurisdic-
tion, which were historically determined by the 
domicile of the parties, depend on whether 
proceedings were commenced on or before 31 
December 2020 (the end of the Brexit transition 
agreement).

Proceedings commenced on or before 31 
December 2020
For proceedings commenced on or before 31 
December 2020:

•	in cases where both parties were domiciled 
in an EU member state, the rules are con-
tained within the Recast Brussels Regulation 
(1215/2012);

•	if only one party was domiciled in an EU 
member state and another in an EEA member 
state, the Lugano Convention on jurisdiction 
applies; or

•	in cases where the defendant was domiciled 
outside of the EEA, jurisdiction would be 
determined under the common law.

The Recast Brussels Regulation and the Lugano 
Convention both contain specific rules relating 
to insurance contracts which are designed to 
protect the insured as the weaker party to such 
agreements.

Under the common law rules, jurisdiction will 
be determined in accordance with Part 6 of the 
CPR. The common law rules are less prescrip-
tive and the English courts will typically respect 
the choice of jurisdiction specified in a contract. 
This is particularly the case where a contract 
contains an exclusive jurisdiction clause.

Proceedings commenced on or after 1 
January 2021
As of 1 January 2021 (the end of the Brexit tran-
sition agreement), the Recast Brussels Regula-
tion ceased to apply and the UK also ceased 
to be treated as a member of the Lugano Con-
vention. The UK’s application to join the Lugano 
Convention was rejected in April 2021.

The current position is that, for proceedings 
commenced after 31 December 2020, the rel-
evant rules will be contained within either:

•	the Hague Convention on Choice of Court 
Agreements 2005 (the “Hague Convention”); 
or
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•	the common law rules.

The Hague Convention (which became law 
in its own right in the UK on 1 January 2021) 
applies only to international cases where there 
is an exclusive jurisdiction agreement in favour 
of one of the states in which the Hague Con-
vention applies. The application of the Hague 
Convention is subject to several limitations. 
The most important for present purposes is the 
exclusion of insurance contracts (in the case of 
EU member states and the UK). However, there 
is a “carve-out” for reinsurance contracts, large 
risks and certain other choice-of-court agree-
ments in insurance cases.

Where the Hague Convention does not apply, 
parties to a contract will be reliant on the com-
mon law regime referenced above.

Choice of Law
As with jurisdiction clauses, the English courts 
typically uphold choice-of-governing-law claus-
es, subject to certain exceptions.

The pre-Brexit position
For contracts made after 17 December 2009, 
Regulation (EC) 593/2008 on the law applicable 
to contractual obligations (Rome I) applies.

Article 7 of Rome I provides specific rules for 
insurance contracts. It differentiates between 
contracts covering “large risks” and other insur-
ance contracts.

For large risks, the insurer can choose which law 
governs the risk. If the insurance contract does 
not specify the applicable law, the location of the 
insurer’s head office will determine the choice of 
law unless the contract is more closely related 
to another country, in which case the law of that 
other country will apply.

For all other insurance contracts, the parties 
may choose the applicable law from a number 
of specified options. Where the applicable law 
has not been chosen by the parties, the contract 
will be governed by the law of the member state 
in which the risk was situated at the time the 
contract was concluded.

Where the risk is situated outside the EU, the 
contract will be governed by the choice of law 
rules in Rome I (Articles 3 and 4). Article 3 pro-
vides that the parties may choose the applica-
ble law. Where the applicable law has not been 
chosen, the rules specified in Article 4 will apply.

It should be noted that Article 7 expressly does 
not apply to reinsurance and the general rules 
will apply in relation to these contracts.

The post-Brexit position
Little has changed in relation to choice of law as 
a consequence of Brexit.

Rome I continued to apply to the UK during the 
transition period and was incorporated into law 
after 31 December 2020 via the Law Applicable 
to Contractual Obligations and Non-contractual 
Obligations (Amendment etc) (UK Exit) Regula-
tions 2019 (SI 2019/834), which is now known as 
the “UK Rome I”. As such, the principles detailed 
above continue to apply.

2.2	 Enforcement of Foreign Judgments
Foreign judgments may be enforced against 
insurers under one of several distinct regimes 
depending on the date the proceedings were 
instituted, the country in which the judgment 
was reached, the date of the judgment and the 
type of judgment.
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The European Regime
The main European regime remains applicable 
to the enforcement of judgments given in pro-
ceedings instituted in EU/EFTA courts before the 
end of the Brexit transition period (31 December 
2020). The relevant rules are contained within 
the Brussels Recast Regulation (1215/2012), the 
Brussels Regulation 2001 (44/2001), the Brus-
sels Convention, the Lugano Convention and 
the European Enforcement Order Regulation 
(805/2004).

The Commonwealth Regime
To enforce a judgment in England and Wales 
that has been handed down in a Commonwealth 
country (and some other countries) the “statu-
tory regime” may apply.

Part II of the Administration of Justice Act 
1920 (AJA 1920) sets out the procedure for the 
reciprocal recognition and enforcements of the 
UK courts and certain Commonwealth courts. 
Under AJA 1920, a judgment obtained in Com-
monwealth countries that have entered into 
reciprocal arrangements with the UK may be 
registered with the English High Court (and the 
equivalent courts in Scotland and Northern Ire-
land) and enforced as if it had been a judgment 
of the High Court.

The Foreign Judgments (Reciprocal Enforce-
ment) Act 1933 contains similar provisions to the 
AJA 1920 but extends the possibility of recogni-
tion and enforcement to all nations with which 
the UK has reciprocal arrangements. As with the 
AJA 1920, foreign judgments may be registered 
with the English High Court (or its equivalent in 
other parts of the UK).

The UK Regime
The rules concerning the recognition and 
enforcement of judgments between the courts 

of the constituent parts of the UK are contained 
within the Civil Jurisdiction and Judgments Act 
1982 (CJJA). Broadly, the CJJA confers upon 
an interested party the right to apply for a cer-
tificate from the court issuing the judgment. The 
certificate may then be registered with a court 
in another part of the UK within six months of 
its issue. Following registration, the register-
ing court will be granted the same powers of 
enforcement as the original issuing court.

The Common Law Regime
The common law regime is the default regime 
and applies to judgments issued in all countries 
not already covered by a specific regime.

This regime requires the party seeking to enforce 
the judgment to bring new proceedings in the 
courts of England and Wales, where the foreign 
judgment is sued as a debt. In accordance with 
CPR part 24, the party seeking to enforce the 
judgment may apply to the court for summary 
judgment once proceedings have been issued, 
on the grounds that the defendant has no real 
prospect of successfully defending the action 
and there is no reason why the case should go 
to trial.

Enforcement under this regime will only be pos-
sible where the foreign judgment is for a debt 
or other specific sum of money (but not fines, 
taxes or other penalties) and where the foreign 
judgment is final and conclusive.

2.3	 Unique Features of Litigation 
Procedure
As previously detailed, the default method for 
resolving large disputes in England and Wales 
is by way of litigation in court. The system is 
adversarial in nature but the courts typically play 
a fairly active role in case and costs manage-
ment. Two key features of the jurisdiction that 
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international insurers should be aware of are the 
following.

Costs Rules and Regimes
The general rule in civil litigation in England 
and Wales is that the unsuccessful party pays 
the successful party’s costs. In the absence of 
unreasonable conduct, the successful party can 
usually expect to recover 65% (or more) of its 
legal costs from the losing party.

However, the general rule on costs is subject to 
the court’s discretion. In exercising its discretion, 
the court will typically consider: the conduct of 
the parties; whether a party was only partly suc-
cessful; and any admissible offers-to-settle that 
are drawn to the court’s attention.

There are also certain notable exceptions to the 
general costs rules. For example:

•	where litigation is subject to qualified one-
way costs shifting (QOCS) (personal injury 
claims from 1 April 2013), defendants will 
generally be ordered to pay the costs of 
successful claimants but will not be able to 
recover their own costs if they successfully 
defend the claim; and

•	if a fixed-costs regime applies (for certain 
small claims and enforcement proceedings 
specified in CPR part 44), the amount of 
costs that may be recovered will be capped.

ADR
International insurers should also be aware that 
the CPR requires parties to a dispute to consider 
ADR (before and after the commencement of 
proceedings). Failure to engage in ADR can lead 
to costs sanctions being imposed by the court.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Arbitration clauses in insurance and reinsur-
ance contacts are enforceable in England and 
Wales. The jurisdiction is widely regarded as pro-
arbitration and the courts will generally seek to 
uphold arbitral awards.

The key provisions governing arbitration in Eng-
land and Wales are contained in the AA 1996. A 
written arbitration agreement or clause must be 
clear enough to show that the parties intended 
to incorporate the clause as an agreement to 
arbitrate but it need not be signed or contained 
within a single document.

In accordance with the AA 1996, where a party 
starts court proceedings in breach of an arbitra-
tion agreement or clause, the other party can 
apply for a stay of the court proceedings, which 
must be granted unless the arbitration agree-
ment is null and void, inoperative or incapable 
of being performed.

If required, arbitral awards may be enforced by 
the courts in England and Wales. There are two 
principal routes through which an award may be 
enforced:

•	it can be enforced “in the same manner as a 
judgment or order of the court”; or

•	the award can be converted into a court judg-
ment.

To enforce the award under either route, the 
enforcing party must make an application to the 
court for permission. This is usually done on a 
without-notice basis and involves submitting an 
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arbitration claim form and witness statement 
attaching the arbitration agreement and award.

If permission is granted, the award can be 
enforced in the same manner as a court judg-
ment, including, for example, awards of dam-
ages, specific performance and/or injunction.

3.2	 The New York Convention
The UK has been a party to the New York Con-
vention since 1975. Accordingly, the UK will rec-
ognise and enforce arbitral awards from other 
contracting states.

The AA 1996 gives effect to and implements the 
New York Convention. An application to enforce 
a New York Convention award is usually made 
without notice to the respondent by issuing an 
Arbitration Claim Form in the English courts, 
supported by witness evidence alongside an 
authenticated original award or certified copy, 
the original arbitration agreement or a certified 
copy, and an official translation if the award or 
agreement is in a foreign language.

The court may then give permission to recog-
nise the award and the respondent will usually 
be served with a copy of the order and original 
application. Thereafter, a respondent may apply 
for the order to be set aside. In the event that the 
order is not set aside, the arbitral award will be 
treated as if it was a judgment made within the 
jurisdiction of England and Wales.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitration is a common method of resolving 
insurance and reinsurance disputes in England 
and Wales. Contracts governed by English law 
often contain London-seated arbitration clauses 
and the same is often true of Bermuda excess 
liability insurance policies.

The ICC and the LCIA are two of the most fre-
quently chosen institutions.

Provisions of the AA 1996
The AA 1996, alongside common law, governs 
arbitration in England and Wales. The AA 1996 
contains both mandatory and non-mandatory 
provisions. The mandatory provisions are listed 
in Schedule 1 to the AA 1996 and include, for 
example, the right of the parties to stay legal 
proceedings for a matter referred to arbitration, 
and the powers of the court to extend time lim-
its or remove an arbitrator. The “non-mandatory 
provisions” are all of the provisions that are not 
listed in Schedule 1. The non-mandatory provi-
sions will apply in circumstances where the par-
ties have not made their own arrangements by 
agreement.

The Arbitration Process
The arbitration process involves an arbitrator 
or panel of arbitrators who will gather evidence 
from the parties and make a decision on the dis-
pute. The arbitration process is private, so third 
parties cannot attend hearings. This makes arbi-
tration a preferred method of dispute resolution 
for many involved in international transactions 
and commercial dealings, which are typically 
kept private and confidential.

Decisions on the merits of a dispute by an arbi-
tral tribunal are typically binding and may only 
be appealed in limited circumstances within 28 
days of the date of an award.

The grounds for challenging an arbitral award 
are contained within the AA 1996 and include:

•	the award was made without jurisdiction 
(Section 67);
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•	there has been a serious irregularity that has 
caused, or will cause, substantial injustice 
(Section 68); and

•	an appeal on a point of law (Section 69).

Importantly, the parties may agree to exclude a 
right to appeal on a point of law under the AA 
1996 (but not on the other grounds). Readers 
should also be aware that certain institutional 
rules governing arbitration proceedings (such as 
the LCIA rules) do not permit appeals, subject to 
certain limited exceptions.

4. Coverage Disputes

4.1	 Implied Terms
Insurance and reinsurance contracts are subject 
to the same general principles as other com-
mercial contracts in England and Wales. Terms 
may therefore be implied into such contracts by 
legislation, by the courts, from previous dealings 
between the parties and by industry customs. 
The following legislation implies terms into insur-
ance and reinsurance contracts.

Insurance Act 2015
IA 2015 implies certain terms into a contract of 
insurance. Under Section 13A of the IA 2015 
(introduced by the Enterprise Act 2016), there 
is a term implied in every contract of insurance 
that, if the insured makes a claim under the 
contract, the insurer must pay any sums due in 
respect of the claim within a “reasonable time”. 
See 4.8 Penalties for Late Payment of Claims. 
Parties to consumer insurance contracts cannot 
contract out of the relevant provisions of the IA 
2015.

Consumer Legislation
A range of legislation lays down implied terms 
in consumer contracts, including insurance 

contracts, for the protection of the consumer. 
A notable example is the Consumer Rights Act 
2015 (CRA). The material requirements of the 
CRA, when applied to insurance contracts, are 
as follows:

•	every consumer insurance contract con-
tains an implied term requiring the insurer to 
perform the service with reasonable skill and 
care;

•	every consumer insurance contract contains 
an implied term providing that anything said 
or written to the consumer by or on behalf 
of the insurer that is taken into account by 
the consumer in making a decision about the 
contract, or service after entering the con-
tract, is given contractual force;

•	if the parties have not agreed the premium, 
and the contract is silent on how it is to be 
fixed, the contract contains an implied term 
that the consumer must pay a reasonable 
amount for the service, and no more; and

•	if the contract does not expressly fix the time 
for the service to be performed, and does not 
say how it is to be fixed, the contract contains 
an implied term that the insurer must perform 
the service within a reasonable time.

The parties are not permitted to contract out of 
or breach any of these provisions, and doing so 
will grant the consumer the right to damages.

4.2	 Rights of Insurers
Business Insurance Contracts
The IA 2015 applies to business insurance con-
tracts that were entered into after 12 August 
2016. The “old” regime, as set out in Sections 
18 to 20 of the Marine Insurance Act 1906 (MIA 
1906) and interpreted by common law, will 
accordingly apply to policies entered into or 
varied before 12 August 2016.
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The Duty of Fair Presentation Implied Into 
Insurance Policies by the IA 2015
The IA 2015 provides that, in the case of non-
consumer insurance contracts, the insured has 
an implied duty of fair presentation of the risk.

The IA 2015 provides some guidance as to what 
“fair presentation” of the risk entails, including:

•	the requirement on the insured to disclose:
(a) every material circumstance which is 

known, or ought to be known, by the 
insured’s senior management and the 
individuals responsible for arranging the 
insured’s insurance; and

(b) sufficient information to put an insurer 
on notice that it needs to make further 
enquiries;

•	information can be considered to be “mate-
rial” if it would influence the judgement of a 
prudent insurer in setting the premium and/or 
the terms of the insurance and/or determining 
whether to accept the risk; and

•	the insured “ought to know” what should 
have been revealed by “reasonable search” 
of the information available to it (information 
held internally and by the insured’s agents).

Any representations as to expectation or belief 
should be made in good faith. A presentation 
will be “fair” if the information provided to the 
insurer is:

•	reasonably clear and accessible; and
•	the facts disclosed are substantially correct.

Remedies for Breaches of the Duty of Fair 
Presentation
In the event that the insured breaches the implied 
duty of fair presentation, an insurer can seek a 
remedy only if it proves that it was induced by 
the breach to enter the contract of insurance on 

the terms that it did, or at all. The remedy avail-
able to the insurer will depend on whether the 
breach was deliberate or reckless.

If the insured’s breach of the duty of fair pres-
entation was deliberate or reckless, the insurer:

•	may treat the contract as having been ter-
minated from the time when the contract or 
variation was concluded; and

•	need not return any of the premiums paid.

If the insured’s breach is not deliberate or reck-
less, various proportionate remedies may apply, 
depending on what the insurer would have done 
if the insured had complied with its duty:

•	if the insurer would not have entered into the 
contract at all, on any terms, the insurer may 
refuse all claims under the contract and the 
contract will be treated as if it never existed, 
but the insurer must return any premium paid;

•	if the insurer would have entered into the con-
tract but on different terms (other than terms 
relating to the premium), the contract is to be 
treated as if it had been entered into on those 
different terms, if the insurer so requires; or

•	if the insurer would have entered into the 
contract but would have charged a higher 
premium and imposed different terms, the 
contract will be treated as if it contained 
those different terms and the insurer will be 
able to reduce the amount to be paid out on 
a claim in proportion to the amount of the 
increased premium.

Consumer Insurance Contracts
CIDRA (referred to in 1.1 Statutory and Proce-
dural Regime) contains the provisions regard-
ing the consumer insured’s duty of utmost good 
faith.
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CIDRA requires consumers to take reasonable 
care not to make a misrepresentation to an 
insurer when a contract is entered into or varied. 
It is therefore less onerous than the “old” duty of 
disclosure, which implied on an insured a duty of 
“utmost good faith” (as set out in the MIA 1906), 
which required consumer insureds to volunteer 
all material information to insurers, and it can be 
distinguished from the duty of fair presentation 
placed on business insureds under the IA 2015.

The remedies available to insurers for misrepre-
sentation under CIDRA are also proportionate to 
the failings of the insured. CIDRA provides that:

•	where a misrepresentation is deliberate or 
reckless, the insurer may rescind the contract 
while retaining the premium, unless it would 
be unfair on the consumer to do so;

•	where a misrepresentation is careless, the 
remedy available to the insurer will depend 
upon what it would have done had there been 
no misrepresentation;

•	if the insurer would not have entered into the 
contract on any terms, it may avoid the policy 
and refuse all past claims but must return the 
premium;

•	if the insurer would have entered into the con-
tract but on different terms, it may choose to 
treat the contract as if those terms applied; or

•	if the insurer would have charged a higher 
premium in relation to a risk, any claim under 
the policy will be reduced proportionately.

4.3	 Significant Trends in Policy Coverage 
Disputes
There have been several significant trends in pol-
icy coverage disputes over the last 12 months.

COVID-19-Related Insurance Claims
As a result of the COVID-19 pandemic, there was 
a surge in related insurance claims, most nota-

bly, claims under property policies with exten-
sions for non-damage business interruption (BI). 
These claims were largely brought as a result of 
BI losses caused by the government-mandated 
closure of certain categories of business to pre-
vent the spread of COVID-19.

In 2020, the Financial Conduct Authority (FCA), 
with the assistance of eight insurers, brought 
a test case on behalf of affected policyholders 
which considered various sample policy word-
ings and was designed to resolve uncertainty 
as to whether these BI policies respond. The 
High Court held that certain of the sample policy 
wordings (“prevention of access” clauses) were 
not in response to nationally imposed restric-
tions, due to the local nature of the cover pro-
vided.

However, the High Court found that certain 
other sample policy wordings containing “dis-
ease” clauses and “hybrid” clauses respond to 
the nationally imposed restrictions. This finding 
was the subject of an appeal to the Supreme 
Court. In January 2021, the Supreme Court 
upheld the High Court’s ruling that these poli-
cies are triggered. In reaching that decision, the 
Supreme Court found that each and every case 
of COVID-19 within the radius stipulated by a BI 
policy was an equal and effective cause of the 
nationally imposed restrictions on businesses.

The decision in the FCA Test Case left a num-
ber of unanswered questions which generated 
a range of satellite litigation and appeals heard 
during the period 2021 to 2024 (see, for exam-
ple, Various Eateries Trading Ltd v Allianz Insur-
ance Plc [2024] EWCA Civ 10; Gatwick Invest-
ments & Ors v Liberty Mutual Insurance (and 
related cases) [2024] EWHC 124 (Comm). While 
the decisions delivered in these cases have 
brought some clarity, several coverage issues 
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remain to be resolved (for example, whether “at 
the premises” clauses respond in the same way 
as other clauses in BI policies).

More recently, in Unipolsai Assicurazioni SPA v 
Covéa and Markel International v General Rein-
surance AG [2024] EWHC 253 (Comm), the High 
Court considered an appeal in respect of two 
separate arbitration awards relating to the aggre-
gation of COVID-19 BI losses under catastrophe 
excess of loss reinsurance treaties. The High 
Court judgment of Foxton J is currently under 
appeal, with a judgment expected in Septem-
ber 2024. Given that the aggregation language 
under consideration by the Court is widely used 
in similar reinsurance treaties, the outcome of 
the appeal is eagerly awaited because of the 
impact it may have on the reinsurance market.

GDPR-Related Claims
There has been growing interest as to whether 
risks of failing to comply with the GDPR can be 
and are insurable.

On the basis that English law prohibits the insur-
ance of punitive fines, and given that policies will 
likely specifically exclude cover for such fines, it 
is unlikely that the risks of failing to comply with 
the regulation will be insurable.

However, it is possible that insurance may cover 
the costs of participating in regulator investiga-
tions or any follow-on proceedings. It is therefore 
expected that the number of insurance cover-
age disputes arising out of failure to comply with 
data protection regulations will continue to rise.

Civil claims relating to data breaches are 
increasing, with defendants increasingly turn-
ing to insurers to defend and indemnify these 
claims. Assessing the value of these claims can 

be complex and there are already a number of 
claims in the court system on this question.

Artificial Intelligence and Cyber-Related 
Claims
Disputes relating to a failure to appreciate the 
scope and impact of artificial intelligence have 
been increasing and this continues to be a devel-
oping area for insurance claims. In addition, it is 
anticipated that, given the growing prevalence 
of cyber-attacks, the frequency of such disputes 
will likely increase.

4.4	 Resolution of Insurance Coverage 
Disputes
As discussed in 1.3 Alternative Dispute Res-
olution (ADR), the English courts encourage 
ADR before and during litigation. Disputes may 
be resolved through a variety of different ADR 
mechanisms including, but not limited to, arbi-
tration, adjudication and mediation. If disputes 
cannot be resolved via ADR, then they will be 
heard in the courts.

Mediation is one of the most commonly used 
means of resolving insurance disputes, as it pro-
vides considerable flexibility and confidentiality 
and is less expensive than court proceedings.

The most commonly used resolution mechanism 
for reinsurance contract coverage disputes is 
arbitration. This is because reinsurance con-
tracts commonly contain arbitration clauses, 
which will typically be upheld by the English 
courts.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
If the law views the insured party as a consumer, 
the position is different.
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Consumers (and small businesses and certain 
charities and trusts) may take complaints to the 
Financial Ombudsman Service (FOS), which was 
established under the Financial Services and 
Markets Act 2000 (FSMA).

The FOS may make awards of up to GBP150,000. 
Complaints made to the FOS may be resolved 
far more quickly than disputes resolved by way 
of litigation, but the FOS is not bound by strict 
legal precedent, which means its decisions are 
difficult to predict. The FOS is also typically 
regarded by those in the insurance industry as 
a pro-consumer organisation.

4.6	 Third-Party Enforcement of 
Insurance Contracts
The Third Parties (Rights against Insurers) Act 
2010
The Third Parties (Rights against Insurers) Act 
2010 (as amended) or TP(RAI)A permits a third 
party with a claim against an insured to bring 
proceedings directly against the insurer in the 
event of the insured’s insolvency. The act does 
not apply to reinsurance contracts.

The TP(RAI)A will specifically apply if:

•	an insolvent insured incurs a liability to a third 
party against which they are insured; or

•	an insured subject to such a liability becomes 
insolvent.

Of particular note, the TP(RAI)A does not require 
the third party to have established liability pri-
or to bringing proceedings against an insurer, 
although the third party may not enforce their 
rights against an insurer before liability is estab-
lished. The TP(RAI)A also allows a third party that 
considers itself to have a right of action to obtain 
information about an insured’s contract of insur-
ance from a party that it reasonably believes may 

possess such information, such as an employer 
or agent. A party that receives such a notice is 
required to provide as much information as it can 
within 28 days.

The Contracts (Rights of Third Parties) Act 
1999
Under the Contracts (Rights of Third Parties) Act 
1999 or C(ROTP)A, third parties are permitted to 
benefit from contractual terms where they are 
identified by name or by class in the insurance 
contract. This may, for example, take the form 
of reference to a subcontractor by a contractor 
in a construction all-risks insurance policy, or 
an employer taking out personal accident/injury 
policies for the benefit of employees. It is pos-
sible to exclude the C(ROTP)A entirely from a 
contract of insurance.

The manner in which the interest of a third party 
is noted in the policy will affect whether a ben-
efit is conferred on the third party, or whether 
the third party is given a right of enforcement. It 
should also be noted that any third-party claim 
has the potential to be defeated by any defence 
available to the insurer against an insured claim. 
A notable example would be a breach of the duty 
of fair presentation.

4.7	 The Concept of Bad Faith
There is no concept of bad faith under English 
law.

4.8	 Penalties for Late Payment of Claims
As noted in 4.1 Implied Terms, under Section 
13A of the IA 2015, damages can be awarded 
to insureds for late payment of claims. Section 
13A was added to the IA 2015 by the Enterprise 
Act 2016 and implies a term into all consumer 
and non-consumer insurance contracts that the 
insurer must pay any sums due to the insured 
in respect of a claim within a “reasonable time”.
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The term “reasonable time” is not defined and is 
therefore decided on a case-by-case basis hav-
ing regard to the relevant circumstances, includ-
ing but not limited to the type of insurance, the 
complexity and/or value of the claim, compli-
ance with relevant statutory or regulatory rules 
or guidance, and factors outside the insurer’s 
control.

Section 13A states that a reasonable time will 
include a reasonable time to investigate and 
assess the claim. If the insurer shows that 
there were reasonable grounds for disputing 
the claim, the insurer does not breach the term 
implied merely by failing to pay the claim (or 
the affected part of it) while the dispute is con-
tinuing. However, the conduct of the insurer in 
handling the claim may be a relevant factor in 
deciding whether that term was breached and, 
if so, when. Recent case law has confirmed that 
“reasonable time” will include defending a claim 
in court, even if that defence ultimately fails, as 
long as the defence itself is not unreasonable.

Damages can be awarded for breaches of Sec-
tion 13A, in addition to the insured’s right to 
enforce payment of the sums due and the right 
to interest on those sums. A claim under Section 
13A must be brought within one year of payment 
by the insurer.

4.9	 Representations Made by Brokers
Insurance brokers are independent agents 
appointed by an insured. Their primary func-
tion is to obtain agreement and understanding 
between an insured and an insurer in order to 
place appropriate insurance cover. In accord-
ance with the principles of agency, it is generally 
accepted that a broker acts as the agent of the 
insured. Therefore, in theory, an insured is bound 
by representations made by its broker. However, 
in practice, it can be more complicated.

In the case of consumers, Section 9 and Sched-
ule 2 of CIDRA specifically outline the circum-
stances in which certain classes of person 
(including brokers) can be regarded as agents 
of an insured.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
Insurers commonly use delegated authority 
arrangements to outsource certain functions to 
third parties, including underwriting and claims 
handling activities. While it is possible that this 
type of arrangement may give rise to litigated 
issues or disputes, this is a relatively rare occur-
rence.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
There are many types of insurance policies in 
England and Wales which include cover for the 
costs of funding an insured’s defence. Notably, 
such cover is usually provided under liability 
insurance policies, such as employers’ liability 
and public liability policies. This compulsory 
insurance routinely funds the defence of insured 
businesses for claims of bodily injury or disease 
sustained by their employees in the course of 
their employment. Similarly, professional liability 
cover also provides defence costs cover for any 
claims brought against professionals.

5.2	 Likely Changes in the Future
Defence costs cover is often compulsory for cer-
tain types of insured business or professional. 
For that reason, there are unlikely to be signifi-
cant changes in the prevalence of defence costs 
cover under liability policies.
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5.3	 Trends in the Cost or Complexity of 
Litigation
Significant efforts have been made by the UK 
government to streamline the litigation process 
in recent years. Notable examples include the 
following.

•	The introduction of the Claims Portal, which 
(as noted in 1.1 Statutory and Procedural 
Regime) is an online hub which facilitates 
the resolution of low-value, straightforward 
claims, and in certain cases avoids the need 
to issue court proceedings altogether. The 
portal was first introduced to facilitate the 
resolution of motor claims but was more 
recently expanded to cover employers’ liabil-
ity and public liability claims valued between 
GBP1,000 and GBP25,000.

•	Reform of the CPR. In 2019, the courts intro-
duced a disclosure pilot scheme in an effort 
to reduce the costs of disclosure in cases 
heard in the Business & Property Courts. 
Feedback in relation to the scheme – particu-
larly in relation to its ability to reduce costs 
– has been mixed. However, the scheme 
became permanent in October 2022.

Despite attempts to reduce the time and cost 
of litigation, the litigation process often remains 
time-consuming and expensive. It is expected 
that the process of streamlining civil litigation will 
continue in future, in an attempt to widen access 
to justice. The increasing move towards technol-
ogy by the courts – hastened by the COVID-19 
pandemic – is also likely to result in the con-
tinued reduction of litigation costs in the longer 
term.

5.4	 Protection Against Costs Risks
Protection against costs risks is readily available 
and legal expense insurance is very common in 
England and Wales. There are two types of legal 

expense insurance, namely “before the event” 
and “after the event”. Due to after-the-event 
insurance being purchased when legal action is 
already contemplated, it tends to be offered as 
a standalone policy.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
In circumstances where an insurer has paid out 
money to an insured for a loss under a policy, it 
accrues subrogation rights to pursue an action, 
in the name of the insured, to recover some or 
all of the loss from the third party who caused or 
contributed to the original loss.

The right of subrogation is based on the principle 
of indemnity, which prevents the insured from 
being over-compensated by recovering sums 
from both its insurer and a culpable third party. 
Consequently, the right will not arise until the 
insurer has paid the insured the indemnity under 
the policy.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
Subrogation claims must be pursued in the name 
of the insured. Subrogation rights arise under 
common law and any recoveries are subject 
to an established order of priority between the 
insured and the insurer in the event that there are 
both insured and uninsured losses. Subrogation 
rights (often re-stating the common law position) 
are commonly set out in insurance policies.
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7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
COVID-19
Notwithstanding that COVID-19 restrictions 
have been lifted in the UK, insurers continue to 
measure the impact of the pandemic. Although 
the Supreme Court judgment handed down by 
the UK Supreme Court in January 2021 following 
the FCA Test Case resolved many BI coverage 
issues, insurers are yet to settle all BI claims. 
A number of outstanding legal questions are 
yet to be determined and there are other cases 
concerning BI coverage issues currently going 
through the courts – see 7.3 Coverage Issues 
and Test Cases.

War in Ukraine
The effects of the war in Ukraine continue to 
be monitored across the insurance market. The 
early effects of the war have been seen primarily 
in the aviation and marine markets, where insur-
ers are grappling with the issue of whether there 
is cover for claims under the “War Risks” or “All 
Risks” sections of cover provided within certain 
policies. This issue is the subject of a mega-trial 
commencing in October 2024 – see 7.3 Cover-
age Issues and Test Cases.

As the war progresses and the impact of EU/
US sanctions and Russian counter-sanctions 
becomes clearer, other classes of business are 
increasingly affected by claims, particularly polit-
ical risk and trade credit.

Insurers must now also consider the stringent 
sanctions regime when they insure Russian busi-
nesses or interests.

7.2	 Forecast for the Next 12 Months
It is likely that insurance litigation will be dominat-
ed by the fall-out from the Ukraine war over the 
next 12 months and beyond. It is also expected 
that there will be a rise in litigation concerning 
PFAS chemicals in both the US and Europe, with 
a corresponding impact on UK insurers (see 7.3 
Coverage Issues and Test Cases).

7.3	 Coverage Issues and Test Cases
Litigation in Relation to the Ukraine Conflict
The Commercial Court has ordered a joint trial of 
six similar sets of proceedings in which claims 
are being brought against multiple insurers 
under contingent and possessed insurance poli-
cies for the alleged loss of aircraft that have not 
been returned to lessor policyholders following 
the Russian invasion of Ukraine and the imposi-
tion of western sanctions against Russia. The 
claims in this “mega-trial” are significant (with 
a quantum of several billion dollars) and impact 
more than 30 insurers and Lloyd’s syndicates. A 
12-week trial will commence on 2 October 2024.

Separate claims have also been brought by les-
sors against (re)insurers of separate “operator” 
policies, being insurance policies taken out by 
the Russian airlines which leased and operated 
the aircraft, under which the aircraft were insured 
by Russian insurers and reinsured in (among 
other locations) the London market. Whilst these 
actions are not as far advanced as the claims 
concerning the contingent and possessed, they 
will be equally as significant, both in terms of the 
quantum involved and the number of insurers 
impacted.

A judgment handed down in March 2024 in 
those operator proceedings confirmed that not-
withstanding the exclusive jurisdiction clauses 
in favour of the Russian courts contained in the 
operator insurance and reinsurance policies, 
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the operator claims in relation to aircraft leased 
to Russian airlines will continue to be heard by 
the English Commercial Court. In a judgment in 
June issued in other proceedings, Henshaw J 
dismissed an application by operator reinsurers 
to resist exclusive jurisdiction clauses in favour 
of Ukrainian courts, holding that claims in rela-
tion to Ukrainian aircraft must proceed before 
the Ukrainian courts.

One of the issues to be determined in both the 
contingent and possessed and the operator 
claims is whether there is cover under the “War 
Risks” or the “All Risks” section of the policies. 
Certain insurers and Lloyd’s syndicates sub-
scribe to both sections. The outcome of the dis-
pute will have major implications for the aviation 
market, as well as for reinsurers. The contingent 
and possessed proceedings will consider some 
novel points of law, including the test for total 
loss in non-marine insurance.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
The COVID-19 Pandemic
It is clear that the COVID-19 pandemic has 
impacted insurers’ appetite for infectious dis-
ease risk – in the short term, at least. Given 
the ongoing effects of the pandemic and the 
repeated implementation of “lockdowns” as a 
means of controlling the spread of COVID-19, 
many insurance policies have been amended to 
include blanket exclusion clauses for COVID-19, 
and these are now a common feature of most 
travel, health and BI policies.

In time, the appetite for underwriting pandemic-
related risks is likely to grow, as insurers are able 
to price such risks more accurately and repair 
their balance sheets from the COVID-19-relat-
ed losses they incurred. However, for now, the 
appetite for such risks remains limited.

The War in Ukraine
The war in Ukraine has also impacted insurance 
cover and appetite for risk in several classes of 
business including marine, aviation, trade credit 
and political risk. Premiums are widely expected 
to increase across all associated lines of busi-
ness.

Litigation Concerning PFAS (Polyfluoroalkyl 
Substances)
PFAS are used in the manufacture of a range 
of everyday household products, such as Teflon 
cookware, cosmetics and food packaging. There 
has been a proliferation of PFAS-related litigation 
in the US and Europe, by individuals who claim 
that they have suffered bodily injury as a result of 
exposure to PFAS and by individuals and busi-
nesses whose property has been contaminated 
by PFAS. Within the last year, PFAS manufac-
turers have concluded multi-billion dollar set-
tlements of PFAS claims. The growing trend 
for PFAS litigation has been aided by increased 
regulation and scrutiny of PFAS manufacturers 
and users, as moves towards a potential ban of 
PFAS in Europe has begun.

In February 2023, five EU member states (Den-
mark, Germany, Netherlands, Norway and Swe-
den) applied to the European Commission seek-
ing a ban in relation to the manufacture and sale 
of over 10,000 PFAS chemicals.

In April 2023, the UK’s Health and Safety Execu-
tive (HSE) published a report recommending lim-
itations on the use of PFAS in various products 
including firefighting foam, cleaning products 
and textiles, although the HSE is yet to confirm 
whether it is leaning towards a more widespread 
ban. Against this background, it is expected that 
claims will be made under insurance policies 
covering a diverse range of business lines. It is 
expected that the use of PFAS exclusions for 
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different classes of insurance and tighter word-
ings will increase as litigation activity grows and 
further regulatory measures are put into place.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
Insurers are increasingly aware of environmental, 
social and governance (ESG) risks. The environ-
mental element of this includes consideration of 
climate change-related risks.

Climate-Related Risks
Climate change risk is a significant area of con-
cern for insurers, which are experiencing cli-
mate-related losses and expecting the numbers 
of these losses to grow. The risks span three 
main areas.

•	Physical risks from extreme weather condi-
tions – such risks are already causing an 
increase in insurance claims – eg, losses 
caused by flooding, wildfires and drought, 
as well as business interruption and supply-
chain cover claims.

•	Transition risks – those risks resulting from 
adjustments made for the transition to a low-
carbon economy.

•	Liability risks – risks related to the financial 
impact of claims.

Trends in Climate Litigation
The climate litigation landscape is already active 
and is set to continue to develop rapidly, espe-
cially as climate science develops and draws 
clearer links between emissions and climatic 
events.

For example, insurers are already handling cli-
mate-related D&O claims, arising from litigation 

brought against company directors alleged to 
have failed to prepare their organisations for the 
net zero target.

In addition, claims targeting companies over 
their emissions are increasing, with US courts, in 
particular, becoming more willing to establish a 
“climate change duty of care”. At present, prov-
ing causation is a significant hurdle for claim-
ants but this could change as climate science 
develops.

Civil action groups are becoming more organ-
ised, paving the way for increased strategic cli-
mate litigation with potential consequences for 
changes in the law, as well as changes to policy 
wordings and coverage across all lines of busi-
ness. Activists are becoming increasingly crea-
tive in their means, and litigation is often used 
as a weapon to seek disclosure of corporate cli-
mate risk, and to force corporates to tighten and 
comply with their own climate policies.

The Rise of PFAS Litigation
As public awareness of the environmental and 
health concerns associated with PFAS grows, 
along with knowledge of the significant settle-
ments which have been achieved in recent PFAS 
litigation, it is anticipated that there will be an 
increase in PFAS-related claims globally. This liti-
gation will be the subject of claims under a range 
of different types of insurance policies, although 
it remains to be seen whether such claims will be 
capable of attracting cover.

Within the last year, there has been a rise in 
PFAS-related litigation geared towards com-
panies across a number of EU jurisdictions, 
notably in the Netherlands, which has become 
a hotspot for collective actions. This is due to its 
well-established class action framework, com-
bined with an increasing number of experienced 
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US class action law firms having set up Dutch 
offices to advance large-scale environmental 
litigation.

In France, a criminal investigation and legal pro-
ceedings are underway against a large chemi-
cals plant which is alleged to have discharged 
PFAS into the Rhône, causing environmental 
harm. Similar environmental actions, against dif-
ferent PFAS manufacturers, have been brought 
in Belgium, Italy and Sweden.

This appetite for litigation will also be fuelled by 
an increase in unregulated third-party litigation 
funding across the EU, and the newly imple-
mented EU RAD which requires each member 
state to have a collective redress mechanism 
in place. This increases the pool of countries 
in which litigation funders and international law 
firms can opt to litigate PFAS-related lawsuits.

Underwriting
The number of climate change liability claims 
in the UK (and other jurisdictions, including the 
US) is likely to increase over the coming dec-
ade, as climate science improves and extreme 
weather events become more frequent, resulting 
in potentially large liabilities for the London insur-
ance market and posing new challenges for the 
insurability of climate-related events. As share-
holder activism in the ESG space more broadly 
continues to increase, a corresponding increase 
in D&O claims is also anticipated.

To the extent that climate-related risks are cov-
ered, insurers are now considering increased 
premiums to match the increased risk in under-
writing property policies in particular. It is also 
becoming much more common for insurers to 
include climate change-related exclusion claus-
es within insurance policies.

Insurers are also increasingly including clauses 
that mandate compliance by their insureds with 
obligations to improve environmental and sus-
tainability standards. Many insurers are also 
reconsidering their underwriting decisions and 
are no longer taking on new business which 
does not meet their ESG thresholds.

As PFAS litigation continues to grow, it is likely 
that chemical manufacturers and companies 
that use PFAS in their products will be subject 
to wholesale PFAS exclusion clauses in their 
insurance policies.

Due to the rise in strong public sentiment against 
corporations seen to be undermining the ESG 
agenda, punitive damage jury awards and col-
lective actions are inherent features of ESG-
related litigation. These social inflation trends 
are increasingly resulting in settlement demands 
and jury verdicts that are significantly higher than 
ordinary economic inflationary increases (par-
ticularly in the US). Claims inflation trends need 
to be taken into consideration by underwriters in 
order to competitively price risks they are seek-
ing to underwrite, and set accurate financial 
reserves for existing and future claims liabilities.

8.2	 Data Protection Laws
Data protection laws in the UK largely reflect the 
GDPR regime and other legislation derived from 
the EU prior to the UK’s departure. The govern-
ment proposed to reform the existing regime by 
virtue of the Data Protection and Digital Informa-
tion (No 2) Bill, which was introduced to Parlia-
ment in March 2023. Following the announce-
ment of the UK general election, the Bill was not 
passed during the “wash-up period”. However, 
as the Bill enjoyed broad parliamentary sup-
port, it may well be reintroduced under the new 
Labour government. The Bill aims to create a 
new pro-innovation data protection framework 
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that simplifies the current rules and reduces the 
regulatory burden on businesses. GDPR has 
created practical challenges for insurers in man-
aging personal data, particularly with the highly 
intermediated business in the London market. 
It is hoped that the Bill will alleviate those chal-
lenges in the future. In litigation terms, the right 
to make data subject access requests gives 
claimants the opportunity to seek information 
by ways other than pre-action disclosure, while 
the right to compensation for even inadvertent 
data breaches is contributing to growing class 
action risk, which claimant law firms are keen to 
take advantage of.

9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
One of the most significant developments in 
England and Wales that has affected insurance 
coverage is Brexit, which has seen various UK 
insurers establishing subsidiaries in the EU. It 
has been reported that 35 UK insurers founded 
branches in EU member states in response to 
Brexit and an estimated 29 million insurance 
contracts had, by the end of the Brexit transition 
period on 31 December 2020, been transferred 
to new offices.

In future, this may result in a greater number of 
insurance coverage disputes in the courts of EU 
member states, although it is expected that the 
English courts will continue to retain their domi-
nance as the preferred European destination for 
insurance coverage disputes.
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Introduction
Insurance claims are continuing to grow in num-
ber and size in light of issues such as techno-
logical failures, advancements in the use of AI, 
the continued effects of the pandemic and the 
identification of complex and widespread building 
defects. This has put into sharp focus the need to 
account for cyber-attacks and technological fail-
ures in policies, as well as the use of artificial intel-
ligence by insureds in the performance of their 
services. It has also meant that there has been 
increased attention on the scope of cover and of 
exclusion clauses, as well as more consideration 
of the consistency (or otherwise) of excess layers.

Seemingly in recognition of the recent challenges 
being faced by insurers, the FCA has published 
a discussion paper on simplifying the rules gov-
erning the sale of insurance to business, say-
ing the changes could “significantly reduce the 
time needed to take on new customers, or renew 
their contracts”. However, our experience is that 
insurers are paying closer attention than ever to 
the particular risk being insured and the scope 
of cover they are willing to provide, and clearly 
excluding from cover issues which they are not 
prepared to have fall within their risk. It will be 
interesting to see how any simplification in pro-
cedures affects the cost and nature of policies 
which are available.

This chapter highlights six key developments 
and trends in insurance litigation, which may 
impact on the nature and scope of policies avail-
able in the future.

Technology Failures and Cyber Attacks
The Crowdstrike outage
On 19 July 2024, the American cybersecurity 
company Crowdstrike distributed a faulty update 
to its “Falcon Sensor” security software, which 
precipitated what is considered to be the largest 
IT outage in history, with more than eight million 
computer systems running Microsoft Windows 
disrupted. The effects were felt across the world, 
with airports, hospitals, television stations and 
financial systems plunged into chaos: in England 
the Royal Surrey NHS Trust declared a critical 
incident and cancelled radiotherapy appoint-
ments, meanwhile 991 emergency lines went 
down in Alaska.

The consequences
It was not long until focus turned to the financial 
impact of the outage. Parametrix estimated that 
approximately 25% of companies in the Fortune 
500 had experienced disruptions as a result of 
the outage and that the companies in that list 
(excluding Microsoft) had suffered total losses 
of USD5.4 billion and the total worldwide losses 
have been estimated to exceed USD10 billion.
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Parametrix predicted that the biggest total loss 
was suffered by the healthcare industry (USD1.94 
billion) but the largest loss per company was in 
the airlines sector, where each affected com-
pany was estimated to have suffered more than 
USD143 million in losses. Nonetheless, Parame-
trix estimated that only 10–20% of those losses 
would be insured.

Cyber insurance
The Crowdstrike outage drew attention to one 
of the most innovative and dynamic areas of the 
insurance industry: cyber risk. Globaldata’s 2023 
report “Thematic Intelligence: Cyber Insurance” 
found that the global cyber insurance industry 
was worth more than USD16 billion in premiums 
in 2022, forecasted to grow to more than USD33 
billion by 2027. However, Globaldata’s 2023 
SME Insurance Survey found that only 32% of 
SMEs in the UK had any type of cyber insur-
ance. It appears safe to assume that awareness 
of cyber risks will continue to grow over time, 
particularly if events such as the Crowdstrike 
outage continue to occur and to receive such 
widespread media coverage.

In simple terms, cyber insurance covers the 
losses relating to damage to, or loss of informa-
tion from, IT systems and networks. Generally, 
a cyber insurance policy has two distinct com-
ponents:

•	first-party cyber insurance, which covers 
the costs associated with investigating and 
responding to a cyber event and the financial 
impact on an organisation’s business opera-
tions; and

•	third-party cyber liability insurance, which 
provides the organisation with financial 
indemnity as a result of claims for damages 
as a result of a cyber event.

Historically, the best-known cyber incidents 
have arisen from malicious attacks, such as the 
WannaCry ransomware attack in May 2017 and 
the NotPetya malware which surfaced in Ukraine 
the following month. However, the Crowdstrike 
outage was different and demonstrated that 
enormous disruption (and consequential losses) 
can arise with no bad actors involved.

That distinction has important implications for 
the insurance industry. Loretta Walters of the 
Insurance Information Institute told Reuters 
that “although standard cyber insurance covers 
cloud downtime due to security failure, opera-
tional failure or system failure of the insured’s 
own operations, it typically does not cover 
downtime due to non-malicious cyber events at 
a third-party network service provider”. Further, 
even where non-malicious outages are covered, 
policies frequently limit losses to the proven loss 
of net profit or expenses associated with loss 
mitigation and are subject to a minimum outage 
time of between eight and 48 hours.

“Silent cyber”
Not all claims for cyber losses are made under 
specialist cyber insurance policies. In fact, it is 
conceivable that successful claims could be 
made under other property, business interrup-
tion, errors and omissions or kidnap and ransom 
policies where cyber losses are not expressly or 
impliedly excluded from cover. In recent years, 
concern therefore grew amongst insurers and 
regulators about the potential exposure arising 
from so-called “silent cyber” insurance, which 
could present a substantial unforeseen risk to 
insurers, who will not have considered exposure 
to cyber losses when calculating the premium or 
assessing their broader portfolios.

On the other hand, “silent cyber” was also a 
cause for concern amongst policyholders. Many 
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policyholders assumed that cyber losses would 
be covered by other types of policy which were 
not written with cyber risks in mind. That was apt 
to confuse, and insureds therefore ran the risk of 
discovering that cyber losses were not covered 
when a claim was made.

UK regulators therefore set about clarifying the 
cover provided for cyber risks in non-cyber poli-
cies. Lloyd’s bulletins Y5258 and Y5277 in 2019 
and 2020 required all syndicates to clarify the 
cover provided for cyber risks in all policies, and 
were implemented in 2020 and 2021. In prac-
tice, the result was that cover for cyber risks was 
removed from many non-cyber policies.

Business Interruption
Analysts predict that cyber insurance losses will 
be driven by claims for business interruption, 
which will keep focus on business interruption 
insurance after recent years in the spotlight fol-
lowing the COVID-19 pandemic. Readers will be 
aware of the seminal decision in The Financial 
Conduct Authority v Arch Insurance (UK) Ltd and 
several high-profile business interruption claims 
in the months and years that followed, including 
Stonegate Pub Company Limited v MS Amlin 
Corporate Member Limited, in which barristers 
from Gatehouse Chambers represented Ston-
egate.

Developments in the law concerning business 
interruption insurance have continued apace in 
recent months, but there is little sign that the 
flow of important decisions will slow. To take two 
examples:

•	permission to appeal was granted on issues 
concerning causation and furlough in Jacobs 
J’s decision in Gatwick Investment Limited v 
Liberty Mutual Insurance Europe SE, with an 
appeal expected next year; and

•	the Court of Appeal is expected to hand 
down its judgment in the London International 
Exhibition Centre proceedings, concerning 
“at the premises” cover, later this year.

It remains to be seen how the burgeoning case 
law surrounding business interruption arising 
from the COVID-19 pandemic will be applied 
to claims concerning cyber risks, but Allianz’s 
“Risk Baromoter” for 2024 ranked cyber inci-
dents and business interruption as the first and 
second greatest concerns, respectively, for busi-
nesses in 2024. The Crowdstrike outage proved 
those concerns to be well-founded and we do 
not expect them to abate in 2024/25.

It is likely that business interruption will continue 
to occupy centre stage in insurance litigation 
over the coming year. Cyber risks will inevita-
bly be a key focus of insurers and policyholders 
alike, but significant attention is also likely to be 
given to other potential causes of business inter-
ruption such as climate change and civil unrest, 
whose presence in the world of insurance litiga-
tion can only be expected to grow.

Use of Generative Artificial Intelligence
Linked to technological failures is the increased 
use of technology by professionals. Until recent-
ly, AI has primarily been used by the insurance 
industry in order to gather better data and opti-
mise the underwriting process. However, it is 
now increasingly being used by profession-
als to perform services. A recent Forbes study 
revealed that nearly all business owners believe 
ChatGPT will benefit their operations, with more 
than half already leveraging AI across a wide 
range of business activities.

AI can be used to create content, analyse data, 
identify trends and perform calculations. Publicly 
available systems, like ChatGPT, can answer 
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questions to provide “advice”. In the legal sector, 
AI can be helpful for carrying out research, con-
tract comparisons and due diligence. However, 
there is no control over the accuracy of data and 
software programmes may not always produce 
the “right” answer.

This leads to two issues: (i) what scope of 
cover is provided to software developers; and 
(ii) whether the use of AI is consistent with the 
scope of cover provided under a service pro-
vider’s professional indemnity policy or the pro-
ducer’s product liability policy. Both of these are 
likely to be tested in the near future.

Insurers currently appear to be dealing with AI 
failures on a case-by-case basis but are them-
selves adapting to its growing use. For exam-
ple, Munich Re has launched a product for users 
of AI, which covers losses where an AI model 
does not deliver. Other insurers are choosing to 
ask specifically about the use of AI on proposal 
forms and renewals and to make specific provi-
sion and exclusions for AI in existing policies. 
These are all likely to be hot topics for insurance 
litigation in the near future.

Exclusion Clauses, Liability Limits and the BSA
Scope of cover and limits of liabilities continue to 
be topics of interest and debate in relation to pro-
fessional indemnity and product liabilities poli-
cies, not only as a result of the continuing identi-
fication of fire and structural defects in high-rise 
developments, but also as a result of the new 
remedies available when such defects are identi-
fied under the Building Safety Act 2022. One of 
the aims of the Building Safety Act 2022 was to 
improve safety standards across the industry by 
requiring more approvals, better record-keeping 
and, consequently, more accountability. Insurers 
also seem to be signalling for the same trend by 
tightening up their terms.

One example is the exclusion of cover in rela-
tion to cladding or clauses limiting or excluding 
claims relating to fire safety since the Grenfell 
fire. These exclusions often apply regardless of 
the height of the building and attempt to remove 
cover for fire safety claims, including the costs 
of re-design, remedial works, alternative accom-
modation or any other financial losses. Litigation 
concerning the scope of these exclusions/limita-
tions is emerging, given that many companies 
simply do not have the assets to meet the claims 
they face without insurance cover. Consequent-
ly, the effectiveness of the clauses is key to the 
claimant’s recovery.

In June 2024, the Royal Institute of Chartered 
Surveyors announced its decision to amend its 
Professional Indemnity Insurance Requirements 
and Minimum Approved Wording for regulated 
firms in the UK and Ireland in relation to fire safe-
ty. For polices issued from 1 July 2024, listed 
insurers must provide prospective fire safety 
claim cover in the UK and Ireland for professional 
services carried out on buildings of five storeys 
or more. There also appears to have been a sof-
tening of approach more generally by insurers, 
with many now at least offering a reduced limit 
of liability in respect of such claims.

This is a welcome change to the construction 
industry, but what will likely continue to be con-
tentious is the extent to which group companies 
are covered in relation to new remedies available 
under the Building Safety Act 2022. The Build-
ing Safety Act 2022 makes provisions for some 
claims to be brought against associated compa-
nies to those who own the freehold of buildings 
which have fire safety or structural defects or 
associated companies to the developers of such 
buildings. Whether such claims are covered by 
existing insurance policies is likely to be tested 
in the near future, given decisions such as Triath-
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lon Homes LLP v Stratford Village Development 
Partnership, where companies associated with 
the developer were ordered to pay for the reme-
dial works to tower blocks in the former Olympic 
Village in Stratford, even though the associated 
companies did not have an interest in the devel-
oper at the time of the development of the blocks.

Excess Layers
Professional indemnity insurance is often 
arranged in layers. Sometimes this means an 
individual company has an excess layer tower, 
with a primary insurer providing a limit of an 
indemnity and excess insurers providing further 
cover. In other cases, a parent company with 
numerous subsidiaries may take out a master 
policy covering all subsidiaries, with each sub-
sidiary procuring a local policy which provides 
primary layer cover. The master policy thus oper-
ates as an excess layer policy.

The terms of the different layers of cover are not 
always consistent. Given the growing number 
and size of insurance claims, members of Gate-
house are now seeing increased consideration of 
the terms of cover of excess layers and towers, 
in relation to notification, exclusions and limita-
tions. There is little case law in the UK on excess 
layers insurance, but that may be set to change, 
as we have seen an increasing trend of primary 
layers and excess layer insurers disagreeing on 
coverage decisions or on claims management.

Third-Party Claims
Finally, with insolvencies at record levels, we 
have noticed an increasing number of claims 
by third parties against insurers under the Third 
Party (Rights against Insurers) Act 2010. This 
Act enables claimants to bring claims directly 
against the insurers of potential defendants 
where the defendants have become insolvent.

The Outer House of the Court of Session has 
recently considered what a third party needs to 
establish to advance a claim against insurers in 
Scotland Gas Networks Plc v QBE. In this case, 
liability had been obtained by way of the equiva-
lent of default judgment. This means there had 
been no trial to decide the insured’s liability or 
the value of the claim; judgment was entered as 
a result of a procedural failure by the defendant.

Despite this, the court held that it was not open 
to liability insurers to dispute the insured’s liabil-
ity to the third party. This appears to be a depar-
ture from the English cases of Astrazeneca v XL 
and Omega Proteins v Aspen Insurance, with 
the result that the third party had better rights 
against the insurer than was intended by the 
2010 Act. The outcome of this case, coupled 
with the current economic climate, is likely to 
lead to yet further claims by third parties directly 
against insurers where the insured is insolvent.

Conclusion
Numerous challenges continue to be faced by 
insureds and insurers to meet the demands of 
the risks faced across different industries, many 
resulting from the increased use and reliance on 
technology. Our experience is that insurers are 
taking robust positions and prepared to be more 
proactive than they may have been previously, 
undoubtedly because the volume and size of 
claims continue to grow. Insurance litigation can 
be expected to continue to produce interesting 
case law as new policies and terms are tested.
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torneys have the experience, resources and ca-
pacity to respond to the multi-service demands 
of clients across multiple states and industries. 
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vices in the areas of insurance litigation and 
coverage; product liability; mass torts; property 
and casualty litigation; labour and employment; 
business and commercial litigation; profession-
al liability; appellate law; insurance regulation; 
state legislation; and business transactions, 
among others. Thompson Coe is recognised as 
a Band 1 law firm for insurance in Texas in the 
Chambers and Partners USA Guide 2024.
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1. Rules Governing Insurer 
Disputes

1.1	 Statutory and Procedural Regime
Insurance law in the USA is mainly governed at 
the state level.

State Legislatures
In the first instance, this involves the state legis-
lature, which promulgates laws related to insur-
ance. These laws form legal frameworks within 
the state regulating the development and sale of 
insurance products, and the conduct of people 
and businesses in the insurance industry. This 
body of laws is often referred to and compiled 
in “codes”.

State Agencies
Typically, the legislated code delegates sig-
nificant authority to state executive officials to 
develop the regulatory framework in the state. 
This authority is usually located in an agency, 
or “insurance department”, the head of which is 
often titled the insurance “commissioner”. The 
commissioner and their regulators flesh out the 
legislative framework, enacting more detailed 
policies regarding, for example, the creation 
and sale of insurance products in the state. A 
state insurance department also plays a signifi-
cant role in governing brokers, agents, adjust-
ers, and rating organisations, along with insurers 
themselves.

The regulation of insurance companies is 
focused on licensed companies, sometimes 
referred to as authorised or admitted compa-
nies, and can include domestic companies, for-
eign insurers, or alien insurers. Alien insurers are 
companies organised under the laws of a foreign 
jurisdiction. They may be able to obtain a certifi-
cate of insurance as a licensed insurer subject 
to certain trusteed asset and surplus require-

ments. Surplus lines insurers must typically be 
authorised in a domiciliary state or country and 
meet certain capital surplus requirements. A 
risk retention group is another form of poten-
tially regulated entity. These are a type of captive 
insurer subject to limited regulation under state 
law. Finally, some specific types of insurers may 
not be subject to all types of regulation, such 
as rate and policy form regulation, and exemp-
tions would be identified in specific statutes in a 
state exempting such insurers from some laws. 
These may include farm mutual, county mutual, 
Lloyds, reciprocal exchanges, and fraternal ben-
efit societies.

The Courts and Common Law Precedent
In addition to legislative and executive actions, 
insurance law in the USA is heavily impacted 
by the judiciary, both state and federal, and the 
common law precedents they set that can con-
trol particular insurance issues and disputes. 
These include the mechanics of a state’s regu-
latory scheme (the validity and scope of state 
legislation and regulatory actions), the validity 
and interpretation of particular policies, and the 
application of policies to the universe of factual 
disputes. It is important to note that from state to 
state, jurisdictions will vary greatly in the amount 
and depth of developed case law available.

Federal Role
Finally, the federal government also influences 
many aspects of insurance law nationally. For 
example, in addition to the regulation of US enti-
ties generally (particularly securities regulations 
and disclosure requirements), unique federal 
insurance issues may arise in relation to certain 
interstate transportation or maritime operations.

As discussed above, the primary regulation of 
the business of insurance is by a state depart-
ment of insurance. The commissioner of that 



USA  Law and Practice
Contributed by: Christina Culver, Cy Haralson, Kevin Risley and Jody Stasney, 
Thompson, Coe, Cousins & Irons, LLP 

298 CHAMBERS.COM

department may be elected or appointed by the 
governor and the appointment may be subject 
to confirmation by the state legislature. The state 
department of insurance regulates forms, rates 
and the solvency of most types of policies in the 
state, including most types of property, casu-
alty, life, accident and health, and long-term care 
insurance.

The state department will typically be subject 
to the input of state legislative committees with 
jurisdiction of insurance issues. These may 
include insurance committees and business and 
industry committees. Of course, the legislature 
also appropriates funds for the activities of these 
agencies.

Reinsurance credit and accounting for domestic 
insurers may be governed by separate legisla-
tion and regulations. This includes reinsurance 
assumed for reinsurers that meet accreditation 
and certification requirements, including certain 
standards adopted by the National Association 
of Insurance Commissioners (NAIC) and recipro-
cal jurisdictions in the case of a covered agree-
ment between the United States and European 
Union.

In some states, the state law enforcement offi-
cial, for example, the attorney general, may have 
authority to enforce deceptive and unfair trade 
practices, as well as the authority to enforce 
actions against unauthorised insurance. Usu-
ally, the state’s comptroller is responsible for 
the reporting and collection and auditing of all 
insurance taxes.

Writing of Insurance and Reinsurance
In many states, an authorised or licensed insur-
er must obtain a certificate of authority identi-
fying the lines and types of insurance they are 
authorised to write. An applicant for a licence 

will need to demonstrate the competence, fit-
ness and reputation of its officers, directors and 
other persons having control of the insurer, and 
officers or directors may not be qualified if they 
have been convicted of a felony involving moral 
turpitude or breach of fiduciary duty.

Those applying for a licence or to form a new 
company must typically demonstrate that the 
proposed officers, directors or attorney have, 
in fact, a good record and sufficient insurance 
experience, ability and standing to make a suc-
cess of the proposed company.

Minimum capital and surplus requirements are 
necessary and these may vary by type of insurer 
(property/casualty, life and health, etc). A state’s 
commissioner may also require larger amounts 
of capital and surplus depending on the nature 
of the risks being underwritten or reinsured.

Premium Taxation
Insurance companies must pay taxes on pre-
miums written on risks located in a given state, 
which can vary widely. Surplus lines taxes may 
be required to be collected and reported by 
licensed surplus lines agents, and independently 
procured insurance obtained by a business must 
be reported for tax purposes. In addition to pre-
mium taxes, a state may impose maintenance 
taxes, which will vary by line and type of insur-
ance. Foreign insurers are commonly subject to 
retaliatory taxes for business written in the state 
based on the tax rate in their state of domicile.

Overseas Firms Doing Business in the 
Jurisdiction
Alien insurers are able to provide reinsurance 
as accredited or certified reinsurers in most 
circumstances and may also qualify as eligible 
surplus lines insurers. Overseas insurers may 
qualify for a licence to write business directly, 
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typically by meeting trusteed asset and surplus 
requirements with assets in the United States. 
An exception to unauthorised insurance is often 
made for an insurance contract independently 
obtained from an unlicensed insurer such as an 
overseas-based insurer, provided that all the 
negotiations for such insurance occur outside 
of the state and the applicable independent, pro-
cured premium taxes are paid.

Fronting
Fronting (100% quota share reinsurance agree-
ments) is commonly allowed as a type of rein-
surance with domestic or licensed insurers. The 
reinsurer must be solvent and licensed, or meet 
any accreditation or certification requirements 
in a given state. Approval for total assumption 
reinsurance agreements varies across the USA.

Transaction Activity
Approval for the acquisition of a domestic insur-
er will pay particular attention to any person who 
will own 10% or more of the stock or have con-
trol of a domestic insurer, because of a presump-
tion of control at that level. Investors in publicly 
held companies that acquire more than 5% of 
the stock of the publicly held company may be 
required to file notices with the Securities and 
Exchange Commission, stating whether their 
investment is intended to be used for control. 
Passive investors who file a Schedule 13G fil-
ing and reference Rule 13d-1(b) may be able to 
overcome a presumption of control without filing 
a separate disclaimer.

1.2	 Litigation Process and Rules on 
Limitation
Insurance disputes of all kinds are usually 
resolved through litigation or arbitration. How-
ever, since most reinsurance contracts or trea-
ties contain mandatory arbitration provisions, 

litigation of a reinsurance dispute is unusual in 
most jurisdictions.

Litigation is commenced when either party to 
the policy files a complaint or petition in a court 
of competent jurisdiction and the other party is 
formally served with a copy of the pleading.

The party that is being sued then has a relatively 
short time to file a written answer to the other 
party’s allegations. The lawsuit must be filed 
within a specified time after the dispute arose. 
That time varies between states from as little as 
two years to as much as ten years. Statutes of 
limitations are enforced very strictly. Some poli-
cies include a contractual provision identifying 
the time in which a suit must be brought and the 
courts will generally enforce these provisions if 
the contractual time period is not unreasonably 
short.

Any entity that is either a named insured or an 
additional insured (either expressly named or 
identified by group or class) can initiate a lawsuit 
to enforce its rights under an insurance policy. In 
most states, a party asserting a claim against an 
insured cannot file a lawsuit against the wrong-
doer’s insurer until after the claimant has been 
awarded a judgment against the insured. How-
ever, Alabama, Arkansas, Louisiana, Minnesota, 
New York, Pennsylvania, Rhode Island and Wis-
consin all recognise a claimant’s right to file a 
direct action against the wrongdoer’s insurer in 
some circumstances, with those circumstances 
varying between the states.

1.3	 Alternative Dispute Resolution (ADR)
Mediation has been an integral part of litigation 
in the United States for several decades, includ-
ing in insurance disputes. Most courts will either 
order mediation or strongly suggest the parties 
consider mediation. Federal courts will some-
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times make a magistrate judge available to serve 
as a mediator at no cost to the parties. In state 
court, mediation is usually available through a 
mediation service or a lawyer or retired judge. 
The cost, which can range from a few hundred 
to several thousand US dollars a day, is divided 
among the parties.

2. Jurisdiction and Choice of Law

2.1	 Rules Governing Insurance Disputes
Jurisdiction in American courts is composed of 
two elements: subject matter jurisdiction and 
personal jurisdiction.

Subject matter jurisdiction is created by the 
constitutional and statutory provisions of each 
individual jurisdiction. Since subject matter 
jurisdiction is a matter of state law, the courts 
will not allow parties to a contract, including 
an insurance policy, to create jurisdiction in a 
court. Personal jurisdiction, which addresses a 
party’s amenability to being sued in a particular 
location, is not as strict and therefore a party 
may consent to being sued in a jurisdiction as a 
matter of private agreement. Therefore, courts 
will typically enforce a forum selection clause to 
which the parties have agreed if the court has 
subject matter jurisdiction.

The decision of what substantive law will gov-
ern an insurance dispute varies between juris-
dictions. Some states have statutes concerning 
what substantive law will apply to certain types 
of disputes. In the absence of a statute, if an 
insurance policy contains a choice-of-law provi-
sion, a court will usually enforce that provision, 
although there may be limited situations in which 
the law of the chosen jurisdiction is so opposed 
to the public policy of the forum state that one or 
more provisions of the other state’s law will not 

be applied. If there is no statute or contractual 
provision, the decision of what substantive law 
to use is a matter for the court to resolve.

In the past, many courts applied the law of the 
jurisdiction where the insurance policy was 
negotiated and delivered, but as state lines have 
become less important in insurance transac-
tions, most courts have adopted more flexible 
tests. The most prevalent is the “most significant 
relationship”, in which the court considers vari-
ous public and private interest factors involving 
the parties, the location where the claim arose, 
the nature of the claim, the interests that states 
who have some connection to the dispute have 
in the application of their respective laws, and 
other systems.

These factors are derived primarily from the 
Restatement (Second) of Conflicts of Laws 
which identifies the factors a court must consid-
er and includes a specific provision for choice of 
law in insurance disputes. The test is very sub-
jective and can result in inconsistent decisions 
between jurisdictions and even between courts 
in a single jurisdiction. Decisions on jurisdiction, 
court selection and choice of law all involve legal 
matters that are resolved by the court.

2.2	 Enforcement of Foreign Judgments
Every jurisdiction has its own statutes and rules 
for the enforcement of judgments. Judgments 
from another jurisdiction in the United States 
are entitled to enforcement under the Full Faith 
and Credit clause in the United States Constitu-
tion. To satisfy this obligation, most states (Cali-
fornia and Vermont being the exceptions) have 
adopted all or part of the Uniform Enforcement 
of Foreign Judgments Act, under which a judg-
ment from another state court or federal court 
can be “domesticated” in the forum state and 
then enforced in that jurisdiction. In some states 
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this is as simple as filing an authentic copy of 
the out-of-state judgment in a state court of 
competent jurisdiction, providing notice to the 
judgment debtor.

If the judgment debtor does not file an objec-
tion within 30 days, the judgment creditor can 
enforce the judgment in the state where it has 
become domesticated. The exact method of 
filing, giving notice and allowing the judgment 
debtor to object vary from one state to another. 
If the judgment debtor does object, it is usually 
not allowed to attempt to re-litigate the merits of 
the dispute and is limited to arguing that there 
was some procedural or judicial irregularity that 
would make enforcement of the judgment funda-
mentally unfair. There is no federal treaty for the 
enforcement of a judgment entered outside the 
United States but many of the individual states 
have adopted a variation of either the 1962 Uni-
form Foreign Money-Judgments Recognition 
Act or the 2005 Uniform Foreign-Country Money 
Judgments Recognition Act. In the few states 
that have not adopted either of these treaties, 
there are common law methods for enforcement 
of a non-US judgment, although they may be 
less efficient or effective.

2.3	 Unique Features of Litigation 
Procedure
One notable feature of the American litigation 
system is the rampant use of expert witnesses 
on a wide variety of subjects. Although experts 
are supposed to be used only when they have 
special training, expertise or experience on mat-
ters that are beyond the knowledge or under-
standing of a typical juror, parties to an insurance 
suit may often try to gain a tactical advantage 
through the use of experts who are known to 
be especially friendly towards the insureds or 
insurers.

3. Arbitration and Insurance 
Disputes

3.1	 Enforcement of Arbitration Provisions 
in Commercial Contracts
Both the federal court system and all state court 
systems favour arbitration in commercial dis-
putes and the enforcement of arbitral awards. 
Under the Federal Arbitration Act, which applies 
to the majority of arbitral awards, a party seeking 
to enforce an arbitral award must seek confirma-
tion of the award in a court of competent juris-
diction within a year of the arbitral award being 
made. A court can vacate an arbitral award only 
if the court determines that:

•	the award was procured by corruption, fraud 
or undue means;

•	there was evident partiality or corruption on 
the part of the arbitrators;

•	the arbitrators were guilty of prejudicial 
misconduct during the course of the hearing; 
and/or

•	the arbitrators exceeded their powers or so 
imperfectly executed them that a mutual, final 
and definite award upon the subject matter 
submitted was not made.

Some states have begun to prohibit or limit man-
datory arbitration clauses in some types of con-
sumer insurance policies.

3.2	 The New York Convention
The USA has joined the New York Convention 
on the enforcement of foreign arbitral awards.

3.3	 The Use of Arbitration for Insurance 
Dispute Resolution
Arbitral awards are routinely enforced in courts 
throughout the United States in commercial and 
reinsurance arrangements, but some states are 
starting to limit the enforcement of mandatory 
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arbitration clauses in certain consumer trans-
actions or statutory causes of action available 
to individuals. The United States is a signatory 
to both the UN Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (the 
“New York Convention”) and the Inter-American 
Convention on International Commercial Arbitra-
tion (the “Panama Convention”), and American 
courts are very receptive to the enforcement of 
arbitral awards from outside the United States.

4. Coverage Disputes

4.1	 Implied Terms
The interpretation of an insurance policy is nor-
mally a question of law for the court to resolve. 
Insurance contracts are interpreted the same 
way as other contracts, with two exceptions.

First Exception: Interpretation of a Policy 
Giving Effect to Provisions
In the first exception, a reviewing court must 
try to give effect to the intent of the parties as 
expressed in the contractual language. A court 
should examine the entire contract and try to 
interpret the policy in such a way that all the 
policy provisions are given effect and no policy 
provision becomes meaningless. The policy lan-
guage is to be given its ordinary and generally 
accepted meaning, unless the policy shows that 
the words were meant to be used in a technical 
or specialised sense. Courts will sometimes rely 
on industry custom and practice in interpreting a 
word that has an established meaning in a cer-
tain industry or profession.

A court should not interpret a policy in a way 
that rewrites the policy by imposing an additional 
duty or obligation on either the insured or the 
insurer and the policy. Extrinsic evidence is not 
allowed to interpret or change clear and unam-

biguous policy terms. Despite these rules, many 
courts show a tendency to interpret a policy in a 
way that is more favourable towards the insured, 
under the theory that the insurer was the author 
of the document and should not benefit from 
any imprecision or inconsistency in the policy 
language.

A few jurisdictions require that a court interpret 
the policy with consideration for the reason-
able expectations of the insured. One excep-
tion arises when there is ambiguity in the policy 
language. If the insured can offer a reasonable 
interpretation of the ambiguous language, a 
court will generally adopt that interpretation even 
if the insurer can offer a more reasonable inter-
pretation. Extrinsic evidence can be used to help 
resolve ambiguous language.

Second Exception: When a Policy Provision 
Is Against State Public Policy
A second exception arises when a policy pro-
vision is against the public policy of the state, 
where the substantive law controls the interpre-
tation of a policy. As an example, some states 
will not allow an insured who is found liable for 
punitive damages to escape liability by pass-
ing the economic loss to the insurer, and will 
therefore not enforce a policy term purporting 
to cover punitive damage claims.

In liability claims, which form a substantial 
portion of insurance disputes in litigation, the 
applicable substantive law usually distinguishes 
between an insurer’s duty to defend its insured 
and its duty to indemnify its insured. The duty 
to defend is considered a broader duty and is 
based on analysing the factual allegations in 
the insured’s petition or complaint against the 
applicable policy terms and conditions. Tradi-
tionally, extrinsic evidence was not allowed and 
an insurer’s duty to defend was often resolved 
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on a summary basis without trial. More recently, 
some jurisdictions have gone outside the lan-
guage of the documents and have required an 
insurer to consider facts known to the insurer 
which would support the existence of a duty to 
defend. Specific jurisdictions may allow other 
extrinsic evidence in some circumstances.

The insurer’s duty to defend is based upon the 
actual facts, regardless of the insured’s allega-
tions, and a determination of the duty to defend 
usually cannot be made until the underlying liti-
gation between the insured and the third-party 
claimant has been resolved.

4.2	 Rights of Insurers
Right to Information
An insurer will normally require the insured to 
complete an application requesting all informa-
tion the insurer believes it will need to evaluate 
and underwrite the risk. The insured has an obli-
gation to provide full and complete answers to 
all the requests from the insurer. It is common for 
the application to be incorporated into and made 
a part of the insurance policy. An insurer gener-
ally has no affirmative duty to proactively seek 
information but, in most instances, an insurer will 
have no ability to avoid coverage based on infor-
mation in the possession of the insured but not 
requested by the insurer. This process applies 
to both consumer insurance contracts and com-
mercial insurance contracts.

If the insured fails to disclose information 
requested by the insurer during the negotiation 
of the policy, the insurer can simply decide not to 
offer a policy to the insured. If the nondisclosure 
by the insured of information requested by the 
insurer is not discovered until after the issuance 
of a policy, the insurer can seek to rescind the 
policy through a judicial proceeding but, in most 
jurisdictions, an insurer must show that the non-

disclosure was material to the underwriting deci-
sion and that the insured intended to defraud the 
insurer. If the insurer does not become aware 
of the withheld information until after a claim 
is made against the insured and the withheld 
information is material to the risk that resulted 
in the claim, the insurer can seek rescission but 
must usually show intent to defraud on the part 
of the insured. If the withheld information is not 
relevant to the claim, rescission is usually not 
available. Since the insurer’s scope of coverage 
is defined by the terms of the policy, any condi-
tions, limitations or exclusions not set forth in the 
written policy cannot be enforced by the insurer.

Rights Regarding Warranties
American courts have traditionally treated a war-
ranty as a promise in the insurance policy by the 
insured to either represent that a fact is true or 
that the insured has agreed it will do or not do a 
specified act. Whether an obligation in a policy 
constitutes a warranty is determined by reading 
the policy as a whole and the obligation does 
not have to be denominated as a warranty to be 
treated as a warranty. Instead, the focus is on 
whether the policy language as a whole shows 
that one party intended to rely upon the truth of 
a representation made by the other party.

The consequences of a breach of warranty vary 
depending on the materiality of the representa-
tion to the loss or claim. The effect of a mis-
representation by an insured must be material 
to the claim or loss at issue. In extreme cases, 
breach of a warranty by an insured can relieve 
the insurer of any obligation under the policy.

To alleviate the especially harsh consequences 
that may result from some types of breach of 
warranty, many states, either by statute or by 
judicial precedent, will not allow a breach of war-
ranty by the insured to relieve the insurer of its 
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duties unless the misrepresentation expanded 
the risk covered by the policy, or the insurer can 
establish fraud on the part of the insured.

Historically there has been some lack of consen-
sus as to whether a policy provision should be 
treated as a warranty, a condition, or a coverage 
term. The growing trend in American courts is to 
give greater weight to the substance of a policy 
term than its title. Therefore, although a policy 
provision may be placed in the conditions sec-
tion, a court may interpret the provision as a war-
ranty, a coverage term or an exclusion. Despite 
the label, implied warranties are disfavoured and 
are seldom recognised.

Duties Imposed on an Insurer
In consumer policies and some commercial poli-
cies, state statutes or state court judicial duties 
may impose duties on an insurer (such as a 
duty to perform a thorough investigation before 
making a claims decision or an obligation to pay 
within a certain time once coverage becomes 
reasonably clear) that act much like a warranty. 
The consequences of the breach of a condition 
vary due to a variety of factors. In many jurisdic-
tions, an insurer’s breach of what may be con-
sidered a condition precedent, such as a duty 
to give timely notice or to co-operate with the 
insurer’s investigation, may be excused if the 
insurer has not been prejudiced by the breach. 
Generally, conditions are enforced more strictly 
against an insurer than against an insured.

4.3	 Significant Trends in Policy Coverage 
Disputes
See 5.3 Trends in the Cost or Complexity of 
Litigation.

4.4	 Resolution of Insurance Coverage 
Disputes
Federal or State Court?
The American court system is complex and often 
confusing. There is a federal court system con-
sisting of federal district courts, a limited number 
of appellate courts, and a single Supreme Court. 
The federal courts have limited jurisdiction and 
generally have jurisdiction over:

•	claims involving a federal statute or right; and
•	disputes between citizens of different states 

or between a United States citizen and a 
foreign entity or person where the amount in 
controversy is in excess of USD75,000.

There is a general feeling that a federal judge 
(who is appointed for life) may be less protec-
tive of local interests than a state judge (most of 
whom are elected), so insurers generally prefer 
federal court to state court.

It is quite common for an insurer to file a claim 
in a federal court seeking a declaration of rights 
and obligations under the policy when a disput-
ed claim arises. If an insured files a suit in state 
court, the insurer has 30 days in which it can 
remove the case to federal court if the amount 
in controversy and the citizenship of the parties 
satisfy the minimum jurisdictional requirements 
of the federal court. As a result, the petition 
or complaint filed in smaller consumer claims 
will include statements about the citizenship of 
the parties or the amount in controversy in an 
attempt to prevent the case from being removed 
to federal court.

The Litigation Process
Each of the 50 states, plus the District of Colum-
bia and American territories and dependencies 
has its own judicial system and the litigation pro-
cesses can vary substantially. In broad strokes, 
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once an insurance suit is filed, there will be an 
initial period where the defendant, either the 
insurer or insured, can challenge the court’s 
jurisdiction or the legal sufficiency of the plain-
tiff’s pleading. If the case survives this phase, the 
parties will begin taking discovery. Many states 
now require the parties to exchange certain rel-
evant information before additional discovery 
beings.

Discovery can consist of:

•	depositions of witnesses (either orally or in 
written questions);

•	interrogatories served upon the opposing 
party asking about facts known to the party 
and legal positions taken by the party;

•	requests that the opposing party produce 
documents in its possession, custody or con-
trol that are relevant to the dispute;

•	requests that the opposing party admit or 
deny certain facts;

•	site inspections of property; and
•	physical or mental examinations of a party 

if the party’s physical or mental health is in 
issue.

Additional discovery methods may be allowed in 
some jurisdictions. The discovery process often 
becomes very contentious in litigation and the 
parties may seek judicial intervention to resolve 
the dispute, although must judges expect the 
parties to resolve these types of disputes ami-
cably. The ability and the intention of judges to 
intervene in these disputes varies greatly across 
the country.

At any time during the case, although usually 
after substantial discovery, a party may seek dis-
missal of the case through a procedure known 
as summary judgment, in which the party can 
try to convince the court that there are no mate-

rial facts in dispute, that the applicable law is in 
favour of the moving party, and that the case 
should therefore be terminated. If the case is not 
resolved on summary judgment, the case will 
proceed to trial on the merits.

In most jurisdictions, either party can request 
that the factual disputes in the case be present-
ed to a jury for resolution. Insureds often request 
a jury on the assumption (sometimes well found-
ed) that the average jury will not be favourable to 
an insurer. After the trial, the parties will submit 
proposed judgments to the court and the court 
will prepare and sign the court’s judgment. The 
losing party will usually have the right to appeal 
the judgment to the first-level appellate court as 
a matter of right but any higher appellate review 
is discretionary with the higher court. Keep in 
mind that procedures will vary substantially 
between the various states.

4.5	 Position If Insured Party Is Viewed as 
a Consumer
If a state considers insureds as “consumers” – 
typically under “bad faith” or extra-contractual 
statutes such as “deceptive trade practices” – 
an insurer may be liable for penalty sums for cer-
tain actions. See 4.7 The Concept of Bad Faith.

Consumer policies tend to be more highly regu-
lated than commercial contracts or reinsurance 
contracts and many of the forms and provisions 
in a consumer policy are either mandated by or 
must be approved by the appropriate state regu-
latory party. Despite that, there is no appreci-
able difference between the rules applicable to 
additional beneficiaries under a consumer policy 
and the rules applicable to a commercial policy. 
There is insufficient precedent on additional ben-
eficiaries under a reinsurance contract to draw 
general rules.
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4.6	 Third-Party Enforcement of 
Insurance Contracts
There are multiple ways in which someone other 
than an original insured can obtain rights under 
an insurance policy. Firstly, either at the time of 
the negotiation of the policy or after the policy is 
issued, an insurer may agree to add additional 
persons or entities as named insureds under the 
policy. These named insureds generally have the 
same policy rights as the original insured. Sec-
ondly, a policy may allow for the protection of 
additional insureds, either by specifically nam-
ing the additional insureds or by describing a 
class or group of additional insureds (such as 
an endorsement in a policy issued to a contrac-
tor extending coverage to all parties the insured 
is contractually obliged to name as additional 
insureds, or a renter’s policy that provides addi-
tional coverage to the owner). These additional 
insureds may not have the same scope of cov-
erage as the named insured, depending on the 
scope of coverage contained in the policy nam-
ing or identifying the additional insured. (As an 
example, a renter’s policy may limit the addi-
tional coverage to damage caused by the ten-
ant but not to damage caused by the owner.) 
In homeowner, property, or similar policies, a 
lender, mortgagor, or lienholder may be protect-
ed through a loss payable clause that directs 
payment to the protected party instead of the 
named insured in some instances. In all these 
situations, the insurer may request information 
from the insured about the intended beneficiar-
ies and the insured is obliged to give full and 
complete answers. Implied beneficiaries tend to 
be disfavoured and are not often allowed. An 
insured who wants to protect additional par-
ties through a policy should make that intention 
clear to the insurer, and make sure that intent is 
reflected in the policy language.

4.7	 The Concept of Bad Faith
An insured often attempts to impose extra-
contractual liability (“bad-faith” liability) upon 
an insured for alleged irregularities in claims 
handling. Most jurisdictions now have compre-
hensive statutory schemes imposing certain 
obligations on an insurer in handling and resolv-
ing a claim. A successful insured can recover 
amounts beyond the policy limits in some situ-
ations, but there is great variance between the 
states on what extra-contractual penalties can 
be imposed.

4.8	 Penalties for Late Payment of Claims
Most jurisdictions have statutory or regula-
tory timelines dictating when an insurer must 
make a claims decision and make payment to 
the insured. The amount of the penalty varies 
between states but can be as much as 18% per 
annum on the amount that was wrongfully with-
held or was delayed in payment.

4.9	 Representations Made by Brokers
In the consumer market (also known as the per-
sonal lines market and primarily involving home, 
auto, health, and life insurance), an insurer may 
use an exclusive agent who is acting on behalf 
of the insurer but the agent may also have duties 
of honesty and disclosure to the insured. In other 
consumer policies, the insured may use the ser-
vices of an independent agent who may be act-
ing on behalf of the insurer in performing some 
duties, but be acting on behalf of the insured in 
performing other duties.

The duties of an agent vary from state to state 
but generally include duties of honesty and an 
obligation to obtain the insurance requested 
by the insured or to explain to the insured why 
the coverage is not available. An agent for the 
insured usually does not have a duty to recom-
mend coverage or explain policy terms to an 
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insured. If an agent assumes those duties, the 
agent is obliged to perform them as a reasonably 
prudent agent would do.

4.10	 Delegated Underwriting or Claims 
Handling Authority Arrangements
In commercial policies, especially those involv-
ing non-admitted surplus lines carriers or Lon-
don market entities, the common practice is 
for the insured to retain the services of a retail 
broker to act on its behalf and for the insurer to 
retain a wholesale broker to act on its behalf. 
In commercial policy negotiations, there is lit-
tle direct contact between the insurer and the 
insured or its retail broker or between the insured 
and the insurer or its wholesale broker.

5. Claims Against Insureds

5.1	 Main Areas of Claims Where Insurers 
Fund the Defence of Insureds
Insurer funding for defence of an insured natural-
ly arises most commonly in the context of liabil-
ity policies, such as commercial general liability, 
D&O, and certain package policies. It is impor-
tant to note that in some instances the defence 
costs may reduce or “erode” the overall policy 
limits, leaving few funds for indemnification.

5.2	 Likely Changes in the Future
These contractual defence obligations are stand-
ard and should not change in the near future.

5.3	 Trends in the Cost or Complexity of 
Litigation
The US has seen an uptick in WRAP policies in 
the construction industry, which allow general 
contractors, for a higher premium of course, to 
“wrap” all their subcontractors under the general 
contractor’s policy. With fewer parties actively 
involved in the litigation, the general contractor 

and its insurer then have greater control over the 
costs and resolution of the case.

5.4	 Protection Against Costs Risks
Litigation Funding
Litigation funding (“LF”) has caught the eye of 
legislatures and courts alike. LF is used fre-
quently by plaintiffs’ attorneys, is on the rise, 
and is often not known about by defendants. 
Conservative estimates put the LF industry at 
USD2.3 billion, although the Swiss Re Institute 
suggests it is much higher. The loans can be pro-
vided to litigants or attorneys. The Government 
Administration Office defines LF as “an arrange-
ment in which a funder that is not a party to a 
lawsuit agrees to provide nonrecourse funding to 
a litigant or law firm in exchange for an interest 
in the potential recovery of the lawsuit.” Telltale 
signs of LF include unusually high medical spe-
cials (especially in soft tissue injuries); medical 
treatment for seemingly unrelated conditions; 
treatment by providers outside of their special-
isms; accelerated medical treatment; and loca-
tion of medical treatment.

The LF investors include a range of parties, from 
private equity groups to individuals. The non-
recourse nature of the funding is what distin-
guishes LF from a traditional loan. Interest, not 
surprisingly, is attached to recovery. LF exists 
in commercial/corporate contexts (IP, antitrust, 
asset recovery, fraud, and class actions on 
behalf of large corporations) and is used by large 
law firms, as well as in the large personal injury/
mass tort arena. LF also exists in the consumer 
arena, but the loans are typically small and used 
by plaintiffs to fund living expenses or medical 
treatment, as opposed to funding litigation. Con-
sumer recipients have drawn the most attention 
from state legislatures due to the greater poten-
tial for abuse.
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Downsides to LF
The downsides to LF include:

•	with no personal stake in a case, the “money 
down” makes the funding deal similar to a bet 
at a casino;

•	LF could put plaintiffs in a position that a 
reasonable offer to settle cannot be accepted 
because the financial obligations of the loan 
cannot be met;

•	accidents should not be investment oppor-
tunities because this perverts the justice 
system;

•	LF can promote and prolong litigation 
because defence counsel is forced to divert 
additional time and money away from pro-
ductive defence of the case;

•	if the funder holds the purse strings, the 
funder may exert control over litigation strat-
egy to the plaintiffs’ disadvantage;

•	a defendant should be entitled to know 
whether unnecessary medical procedures are 
being promoted by a funder to increase case 
value; and

•	a defendant wants to know whether a lien 
exists to be satisfied.

Upsides to LF
Not surprisingly, the proponents of LF contend:

•	disclosure of LF is unnecessary and irrel-
evant;

•	LF shifts the risk of adverse litigation out-
comes and because it is non-recourse, the 
funder’s and plaintiff’s interests are aligned;

•	LF to a law firm benefits the client by provid-
ing the resources necessary to provide the 
best experts, etc, needed for the case; and

•	a plaintiff could benefit by not settling early 
because the attorney could not afford a 
lengthy, expensive lawsuit.

Other issues of concern are the potential conflict 
of interest between a client and their attorney 
if the attorney put the funder’s interest ahead 
of the client’s interest. Maintaining independ-
ent professional judgment by the attorney is an 
additional consideration.

On the federal level, the Litigation Funding Trans-
parency Act was presented to Congress in both 
2018 and 2021, and was not passed on both 
occasions. Under the proposed act, disclosure 
of LF and the agreement itself were required in 
federal class actions and multi-district litigation.

Response From the Legislature
Nevertheless, some federal courts have taken 
notice and require disclosure of LF (but not the 
agreement itself) by local rule: District of Ari-
zona; Central District and Northern District of 
California; Middle District of Florida; Northern 
District and Southern District of Georgia; North-
ern District and Southern District of Iowa; Dis-
trict of Maryland; Eastern District and Western 
District of Michigan; District of Nebraska; Dis-
trict of Nevada; Eastern District, Middle District 
and Western District of North Carolina; Eastern 
District, Western District and Northern District 
of Oklahoma; Middle District of Tennessee; 
Northern District and Western District of Texas; 
Western District of Virginia; and Western District 
of Wisconsin. The 3rd, 4th, 5th, 10th and 11th 
Circuits of the federal appellate courts have also 
adopted local rules.

While state legislatures primarily seek to protect 
consumers, the courts have a differing perspec-
tive. The existence of LF alerts the court to issues 
best addressed in pre-trial conferences; aids in 
compliance in the matter of financial disclosures 
and recusal obligations; highlights potential con-
flicts of interest; and who should participate in 
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settlement conferences due to potential resolu-
tion issues.

As mentioned above, some states have 
addressed LF by statute or common law with 
mixed results, including: Delaware, Illinois, Ken-
tucky, Maryland, Minnesota, New Jersey, North 
Carolina, Ohio, Pennsylvania, Texas, Utah, West 
Virginia and Wisconsin. Even the United States 
Tax Court has jumped in holding that although LF 
payments are structured as loans, including the 
non-recourse payments makes them “income” 
rather than a “loan” for tax purposes. Therefore, 
it a good idea for attorneys to consider tax and 
accounting implications for their clients.

Insurers should expect LF to continue in one 
form or another. Some states may refrain from 
legislation, but the courts will likely start imple-
menting their own local rules to address issues 
surrounding the disclosure of LF and possibly 
even the LF agreement itself. Additionally, courts 
may issue opinions where statutes or the exist-
ence of LF at least raises issues of fairness for 
defendants, to understand what factors may be 
at play in order to further resolution.

The Alternative Risk Transfer (ART) Market
The USA insurance market also includes the 
alternative risk transfer (ART) market. In this mar-
ket, companies purchase coverage and transfer 
risk outside traditional commercial insurance 
mechanisms. This may include the following:

•	risk retention groups (RRGs);
•	insurance pools;
•	captive insurers;
•	risk mitigation provided by wholly owned 

subsidiaries of a company;
•	contingent capital;
•	derivatives; and
•	insurance-linked securities.

The alternative risk transfer market is primarily 
delineated between risk transfer through alterna-
tive products and risk transfer through alterna-
tive carriers.

6. Insurers’ Recovery Rights

6.1	 Right of Action to Recover Sums 
From Third Parties
Most consumer and commercial policies 
expressly recognise an insurer’s right of subro-
gation against the wrongdoer once a claim is 
paid. Some jurisdictions also recognise common 
law subrogation rights in favour of the insurer, 
but those rights may be based on equitable or 
other considerations so a contractual subroga-
tion right is preferred.

6.2	 Legal Provisions Setting Out 
Insurers’ Rights to Pursue Third Parties
There are two important limitations on an insur-
er’s subrogation rights. Firstly, in the absence 
of an express contractual provision, an insurer 
usually cannot exercise that right against its own 
insured because to do so would undercut the 
exact risk transfer which is the purpose of insur-
ance. Secondly, in many types of policies, such 
as construction liability policies, an insurer will 
be asked to waive its subrogation rights and a 
provision to that effect will be included in the 
policy either as a term of the original policy or 
as an endorsement. The insurer may charge a 
higher provision for waiving subrogation.
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7. Impact of Macroeconomic 
Factors

7.1	 Type and Amount of Litigation
Regarding climate and natural disaster risks, 
insurers and related institutions appear to be 
experimenting with a variety of responses:

•	reorganising, or at least re-thinking the way 
they see themselves as many policyholders 
do – ie, as “financial safety nets”;

•	increasing reliance on technology for better 
evaluation of climate-related issues on classi-
fication, underwriting and rating of risks; and

•	reorientating customer-facing services to take 
a more active role in risk prevention (addition-
ally, such risks may push a new demand for 
and increase in industry consolidation).

7.2	 Forecast for the Next 12 Months
Climate change and the attendant insurance risk 
are unlikely to change in the near future.

7.3	 Coverage Issues and Test Cases
No truly seminal cases in this area have taken 
root at this time.

7.4	 Scope of Insurance Cover and 
Appetite for Risk
These factors have also led some carriers to pull 
out of certain markets, especially coastal regions 
like California, Texas and Florida.

8. Emerging Risks

8.1	 Impact of ESG on Underwriting and 
Litigating Insurance Risks
There has been a slight potential for pull-back 
by the insurance industry on some ESG consid-
erations in the past year. However, insurtech, or 
“the innovative use of technology in connection 

with insurance”, unsurprisingly continues to be a 
topic at the forefront of the insurance industry’s 
attention. Issues to monitor include:

•	innovations in improved customer experienc-
es, particularly among established insurance 
businesses;

•	consolidation and the blending of automation 
and analytics technologies; and

•	data-driven ESG analysis and risk exposure.

These are in addition to trends such as embed-
ded insurance, accelerated learning and artifi-
cial intelligence, which will continue to play an 
important role going forward.

Regulators nationwide are naturally keeping 
a close eye on insurtech developments. This 
includes traditional concerns regarding consum-
er protection, capital and reserve requirements, 
and solvency evaluations. But it will also push 
these regulatory bodies further into new territo-
ries of digital data privacy, cybersecurity and AI. 
For certain states, ESG considerations will also 
play an increasing important role.

8.2	 Data Protection Laws
Data use and security, and climate and natural 
disaster risk continue to be the leading risks and 
areas for concern in 2024. While many states, 
and the federal government in some cases, are 
taking an active role in guiding and developing 
protections or guard rails for these issues, many 
other jurisdictions are allowing more experimen-
tation. The use of AI in the classification, under-
writing and rating of risks is one such area.
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9. Significant Legislative and 
Regulatory Developments

9.1	 Developments Affecting Insurance 
Coverage and Insurance Litigation
Florida Tort Reform
Perhaps one of the most notable changes affect-
ing insurers writing policies in Florida moving 
forward will be the significant tort reform enact-
ed by the Florida legislature in 2023. Florida is 
one of the most litigious jurisdictions in the US, 
and the tort reform was intended to quell some 
of that litigation by giving businesses and insur-
ers greater protection against lawsuits. The leg-
islation was directed at tort claims, and some 
enactments were directed at bad faith in insur-
ance. The legislation applies to causes of action 
accruing on or after 23 March 2023. Some of the 
changes are enumerated below.

One major change was to Florida’s compara-
tive fault scheme. While Florida had been a tra-
ditional, “pure” comparative negligence state, 
the legislation aligns Florida with the majority 
of other states having a “modified” scheme. 
Under the old scheme, a plaintiff was entitled to 
recover a percentage of damages proportion-
ate to the degree of fault of the defendant. Now, 
if a plaintiff’s percentage of fault is more than 
the defendant’s percentage of fault, the plaintiff 
cannot recover. The change, however, does not 
apply to medical negligence.

Another noteworthy change is that the legisla-
tion reduced the limitations period for general 
negligence claims. The limitations period for 
general negligence is now two years instead of 
four years.

Possibly looking to the Texas statutory model, 
Florida modified the admissible evidence avail-
able to prove past and future medical expens-

es. Previously, a plaintiff could board the entire 
amount of the medical bills charged for the 
services rendered. Evidence of adjustments 
or reductions by healthcare insurers was pro-
hibited. Now, generally, evidence presented to 
prove past damages for medical expenses is 
limited to the amounts actually paid, regardless 
of the source of payment. Admissible evidence 
varies with the existence of healthcare cover-
age, Medicare, or Medicaid. Importantly, if past 
medical care was obtained under a letter of 
protection, evidence of what health insurance 
would have paid for the necessary treatment, 
plus a plaintiff’s share of the expenses, is now 
admissible. Moreover, a letter of protection must 
be disclosed, overruling Worley v Central Florida 
YMCA, Inc, 228 So. 2d 18 (Fla. 2017).

Premises liability claims involving negligent 
security also received attention. Under the new 
legislation, a jury can now consider the fault of 
all persons contributing to an injury, including a 
non-party who injured the plaintiff by committing 
a crime on the defendant’s property.

Florida legislation also addressed insurer bad 
faith. Significantly, a claimant, an insured, or 
their representatives have the duty to act in 
good faith in providing information to insurers, 
making demands, setting deadlines and mak-
ing settlement attempts, and a fact finder may 
consider it bad faith to reduce the damages 
awarded. Also, the legislation clarified that mere 
negligence cannot support a finding of bad faith 
against an insurer. An insured’s statutory entitle-
ment to recover attorneys’ fees upon prevailing 
against an insurer has been eliminated, except in 
declaratory judgment actions to determine cov-
erage. The use of non-contingency multipliers 
to calculate attorneys’ fees is now prohibited.
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While the impact of these enactments must 
make their way through the Florida courts, the 
number of baseless lawsuits in the bodily injury 
arena should decrease. For those suits that go 
forward, insurers and defendants should have a 
more level playing field.

The Illinois Supreme Court Turned the Tables 
for Construction Defect Coverage
Illinois courts for over 20 years have interpreted 
the standard commercial general liability (CGL) 
definitions of “occurrence” and “property dam-
age” to refuse coverage for faulty construction. 
However, a new day has arrived for contrac-
tors, owners and developers, to the detriment 
of insurers – see Acuity v M/I Homes of Chi-
cago, LLC, No 129087, N.E.2d (Ill. 30 November, 
2023). Previously, Illinois courts generally found 
coverage only in the event of damage to other 
real property or the personal property of owners.

The underlying lawsuit was filed by a townhouse 
owners’ association for breaches of contract and 
the implied warranty of habitability against the 
general contractor/successor developer/seller 
of the townhouses. The association generally 
alleged that the general contractor’s subcon-
tractors used defective materials, caused faulty 
workmanship, and failed to comply with building 
codes. The damage alleged was uncontrolled 
water leakage and moisture in locations of the 
buildings where it was not “intended or expect-
ed” and causing resulting property damage to 
the townhouses and other property – such as 
windows and patio doors, as well as damage to 
the interior of the units.

The general contractor tendered its defence as 
an additional insured under a subcontractor’s 
policy, which denied and filed a declaratory 
judgment action. The general contractor argued 
that the association merely alleged “the natural 

and ordinary consequence of defectively per-
formed work”, which was not an accident, and 
therefore, not an “occurrence”. The insurer fur-
ther urged that the association only sought eco-
nomic loss – the cost of repairing and replacing 
the defective construction work, which was not 
“property damage”. The association countered 
that damage to “other property” was alleged 
beyond the repair and replacement of the faulty 
work, meaning “property damage” caused by an 
“occurrence” existed, implicating the insurer’s 
duty to defend.

The trial court found in favour of the insurer, 
concluding that property damage resulting from 
faulty work was not an “occurrence” because 
it was a natural and ordinary consequence of 
the construction project and not an accident as 
required under the policy. While the trial court 
agreed that damage to other property was suffi-
cient to implicate coverage, it found that was not 
the case before it, which focused on recovering 
damages to the townhouses and not damage to 
other property.

On appeal, the parties agreed that Illinois law 
found coverage only in the event of damage to 
other real property or personal property of own-
ers. The appellate court agreed with the parties’ 
interpretation of Illinois law but criticised and 
questioned that approach because it focused 
on the courts’ analyses driven by broad policy 
considerations and not by policy language. Nev-
ertheless, the appellate court was duty bound by 
precedent, but reversed the trial court conclu-
sion that the association had sufficiently pleaded 
damage to other property, triggering a duty to 
defend.

The Illinois Supreme Court granted leave to 
appeal. The Supreme Court noted upfront that 
it had “not yet analysed the specific coverage 
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provisions at issue here in the context of a con-
struction defect case, but the issue has been 
the subject of much litigation in the appellate 
court”. Like the intermediate court, the Supreme 
Court recognised the multitude of opinions in 
which the issues of “occurrence” and “property 
damage” were decided and the various reasons 
for their holdings, while acknowledging that the 
opinions were based on policy considerations 
rather than contract construction. Accordingly, 
the court reasoned that it would not begin by 
analysing the parties’ premises but would first 
return to legal principles to bring clarity and pro-
vide a disciplined legal framework.

Following a discussion of Illinois law on the 
duty to defend and the construction of policy 
language, the court turned to the insurance 
agreement. The court gave little discussion to 
the meaning of “property damage” pointing out 
that tangible property suffers a “physical injury” 
if the property is “altered in appearance, shape, 
color or in other material dimension”. Since the 
allegations against the general contractor suffi-
ciently alleged “property damage” to the interior 
of the units by leaks and moisture damage, the 
requirement was met.

With respect to an “accident”, the court indicat-
ed that no opinions had interpreted its mean-
ing in the context of construction defects. In 
accordance with contract construction law, the 
first court reviewed “accident” interpretation by 

courts in other contexts, followed by the diction-
ary definition. The court then held that “the term 
‘accident’ in the policies at issue reasonably 
encompasses the unintended and unexpected 
harm caused by negligent conduct”.

Applying that definition to the construction 
defect allegations before it, the Supreme Court 
noted that the association did not allege inten-
tionally performed sub-standard work. Instead, 
according to the court, the allegations reflected 
inadvertent construction defects. The court con-
cluded this despite the insurer’s assertion that 
any portion of a completed project caused by 
faulty work can never be an accident because it 
is always the natural and probable risk of doing 
business. The court addressed that assertion 
by pointing out that the notions of business risk 
were specifically expressed in the exclusions 
of the policy. Therefore, the court held that the 
duty to defend was implicated and remanded 
the case to the trial court to address the effect 
of the exclusions on the duty to defend.

The importance of this new opinion to insurers 
writing general liability coverage in Illinois is that 
it is likely to increase the number of construc-
tion defect lawsuits in which the insurers must 
defend. What should be surprising to insurers 
is that in a state like Illinois, no Supreme Court 
precedent existed in such a commonplace claim 
until now.
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Artificial Intelligence (AI)
Artificial intelligence presents both huge upsides 
and downsides to the insurance industry. The 
benefits are obvious: reduced operating costs 
after recovery of investment, more precise 
underwriting and profitability, more efficient 
claims handling – including the ability to identify 
high-risk claims earlier in the process – improved 
investment analytics, and streamlined compli-
ance reporting. While most insurers believe in 
the use of AI technology, the industry has been 
somewhat slow in transferring to a more AI-
centric business model. The reasons include 
uncertainty about what regulations will be put in 
place, concern that the technology is improving 
so rapidly that such a major investment should 
be postponed until the technology turnover 
slows, a difficulty in integrating AI elements into 
existing IT systems, concerns of data privacy 
and security, and the reluctance of some older 
executives to embrace the new technology.

Lack of access to sufficient data is also offered 
as a justification for the delay in transition, but 
tools such as blockchain technology and the 
internet of things may provide substantial help 
in gathering and ordering data.

For the present, most companies seem willing to 
move slowly into the AI world and will probably 
not make major investments until the technology 
is better established.

Climate Change and Natural Catastrophes
Between 1980 and 2010, the United States 
experienced an average of five severe natural 
catastrophic events a year. That annual average 
grew to 15 between 2011 and 2022 and reached 
28 events in 2023. The impact of those events on 
underwriting profitability, reserve adequacy, and 
funds available for investment is immense. Many 
carriers are no longer writing coverage in areas 

such as Florida and California. Their departure 
leaves some risks uninsured and others covered 
by non-admitted carriers, with resulting higher 
premium costs.

The number of severe weather events is univer-
sally expected to continue the upward trend and 
the pressure on property, health and life insur-
ers will continue to increase. Both investors and 
regulators are demanding that carriers gain a 
greater understanding of their climate-risk expo-
sures and develop business models to prepare 
for sudden and unanticipated changes in climate 
patterns.

Personalised Insurance and Customer 
Service
As consumers’ daily lives grow more digitally 
controlled, insurance consumers want the pur-
chase of insurance and the resolution of claims 
to be as simple as ordering a shared ride or hav-
ing dinner delivered to their door. The insurance 
industry was forced to move in this direction by 
the COVID-19 pandemic, and the digital focus 
on customer interaction continues.

One of the consequences of greater access to 
consumer data is what some insurers are call-
ing “personalised insurance”: a fully automated 
process that begins with a more individual-
ised analysis of an insured’s needs, includes 
more comprehensive risk-management advice, 
advances to a policy that is more customised to 
the individual insurer, and provides a data-driven 
claims process.

Insurtech
The combination of increased AI capability and 
greater consumer individuality has led to a new 
type of insurer known as an insurtech company. 
Insurtech is premised on the belief that the insur-
ance industry is ripe for innovation and disrup-
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tion through technological innovations designed 
to make the current insurance model more effi-
cient and more competitively priced. Accord-
ing to market research company, Grand View 
Research, the total insurtech industry revenue 
value in 2022 was USD5.4 billion. The revenue 
forecast for 2030 is USD152 billion. Insurtech 
insurers are facing some resistance from estab-
lished insurers and from some regulators, but 
most observers agree that the insurtech market 
will continue to grow dramatically over the next 
few years.

Embedded Insurance
Embedded insurance is coverage that is directly 
related to the purchase of an item, such as hav-
ing the option to buy phone insurance as part of 
the purchase of a mobile phone or having travel 
insurance added when an airline ticket is pur-
chased. In a 2023 survey by insurance company 
Chubb, 81% of financial executives involved in 
purchasing insurance products expressed the 
opinion that embedded insurance will move 
from a “nice- to-have” option to a “must-have” 
necessity.

Nuclear Verdicts
Nuclear verdicts – awards that are much higher 
than expected based on the facts of the case – 
continue to grow at an alarming rate. A survey 
by Marathon Strategies found nuclear verdicts, 
which totalled USD4.9 billion in 2020, grew to 
USD18.3 billion by 2024, an increase of 370%. 
The median of nuclear verdicts increased by 
92%, from USD21.5 million to USD41.1 million, 
over that same period.

There is some suggestion that this dramatic 
rise in verdicts is fuelled by successful plaintiffs’ 
attorneys whose use of AI and other analytics 
tools identifies particular cases and venues 
where the possibility of a substantial verdict is 

more likely. Whatever the source, the carriers’ 
response is an increased effort to determine 
cases with the potential for a nuclear verdict at 
an early stage in the claim-handling or litigation 
process.

Litigation Funding
Litigation funding refers to when a third party, 
such as a private investor, a partnership or a 
hedge fund, provides money to a plaintiff or 
plaintiff’s counsel to finance the cost of litiga-
tion. The funder receives an agreed-upon per-
centage of the recovery, whether through trial 
or settlement, but receives nothing if the litiga-
tion is unsuccessful. One study found that the 
amount of litigation funding grew by more than 
400% from 2012 to 2017 and the practice has 
continued to grow since then. The Institute for 
Legal Reform estimates that commercial litiga-
tion investments in the United States alone total 
USD15.2 billion.

The practice is highly controversial. Its propo-
nents assert that litigation funding provides bet-
ter resources to claimants and makes justice 
more accessible to litigants. Opponents liken 
the practice to bankrolling a gambler at a casino 
and claim it creates multiple conflicts between 
the claimant, lender and attorney. Some legal 
scholars have raised concerns that the practice 
is a form of champerty, an English law doctrine 
that prohibits third parties from providing finan-
cial assistance to a claimant in return for a piece 
of the recovery. That is still the law in England 
and in many American jurisdictions, although in 
a more relaxed form in some states. The use 
of litigation funding is largely unregulated and 
its legality and ethical propriety remain undeter-
mined.
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Cybersecurity
Cybersecurity issues present both an opportu-
nity and a risk for the insurance industry. The 
opportunity lies in the potential for adverse con-
sequences from cybersecurity attacks and data 
breaches. This is a risk that can be quantified 
and insured against and that continues to grow. 
Ransomware attacks increased by 77% in the 
first quarter of 2023 and the entire cybersecurity 
market is expected to triple between 2022 and 
2027.

That growth could be even greater as the level 
of geopolitical strife continues and one or both 
of the contentious parties seeks a financial or an 
information advantage.

The other side of the coin is the risk of loss to 
an insurer that is the victim of a cybersecuri-
ty breach. For many of the same reasons the 
increased use of AI will reshape how insurance 
companies do business, the risk of a data breach 
or other security invasion is increasing for insur-
ers and other businesses.

Attorney-Client Privilege
Attorney-client privilege is designed to protect 
certain confidential communications between an 
attorney and their client relating to legal advice 
from being exposed. The privilege is a concept 
of the law of evidence and is derived from statu-
tory and common law in all 50 states. It is the 
oldest recognised privilege in US jurisprudence 
and traces its origins back as early as the reign 
of Queen Elizabeth I in the 16th century. How-
ever, not all communications between an attor-
ney and a client are protected by the privilege.

Generally, the communication must be: (i) seek-
ing legal advice; (ii) from a legal professional in 
their capacity as such; (iii) related to that legal 

purpose; (iv) made in confidence; and (v) made 
by the client.

Despite the central importance of this privilege, 
it has been eroded in recent years. A few repre-
sentative cases are discussed below.

In-house counsel
Travelers Property Casualty Company of 
America v 100 Renaissance, LLC, 308 So. 
3d 847, 857 (Mississippi 2020) (“Travelers”), 
rehearing denied (14 January 2021)
In Travelers, the Supreme Court of Mississippi 
addressed whether the attorney-client privilege 
was waived when a disclaimer letter was drafted 
by the insurer’s in-house counsel and sent under 
the adjuster’s signature. The court said yes. After 
denial of a claim, the insured sued Travelers for 
bad faith and deposed the adjuster. In the tran-
script, the adjuster disclaimed any knowledge 
of the statute:

“Q: Just looking at the statute, the plain lan-
guage of the statute right here, okay, [Section] 
83-11-101(2), you looked at before. Is there cov-
erage under that statute, under the plain reading 
of that statute?

Q: In your opinion.

A: I don’t know. I’m not an attorney. I don’t know 
anything about statutes. That’s what we have 
General Counsel for. I deal with policy language, 
what’s in the policy.”

Ultimately, the Supreme Court of Mississippi 
held that the adjuster’s testimony put the attor-
ney-client privilege at issue, waiving the privi-
lege. Her testimony was bereft of any knowledge 
or information as to why the claim was denied. 
The decision was based primarily on the fact 
that the second denial letter was written after 
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in-house counsel’s involvement and was signed 
by the adjuster. The court noted that, “Generally, 
it may be expected that the person who signs a 
letter has personal knowledge of the matters set 
forth in the letter.” Furthermore, the court found 
that the adjuster lacked the necessary personal 
knowledge:

“Travelers sent the denial letter to Renaissance 
in an effort to explain its arguable and legitimate 
basis to deny the claim. The letter was signed 
by [the adjuster]; but based on her deposition 
testimony, it clearly was prepared by someone 
other than [the adjuster], most likely [in-house 
counsel]. If so, [in-house counsel] did not act as 
legal counsel and give advice to [the adjuster] 
to include in the denial letter. Instead, the denial 
letter contained [in-house counsel’s] reasons to 
deny the claim. [The adjuster’s] signature was 
simply an effort to hide the fact that [in-house] 
counsel, not [the adjuster] had the personal 
knowledge of Travelers’ reasons to deny the 
claim and to use the attorney-client privilege as a 
sword to prevent Renaissance from discovering 
the reasons from the person who had personal 
knowledge of the basis to deny the claim.

Because the claims handler relied substantially, 
if not wholly, on in-house counsel to prepare 
the denial letter, then the reasoning of in-house 
counsel should be discoverable.”

Anderson v Trustees of Dartmouth College 
2020 WL 5031910 (District of New Hampshire, 
25 August 2020)
In this case, an expelled pro se college student 
obtained discovery of numerous documents the 
college had withheld as privileged. The plaintiff 
asserted a variety of claims against Dartmouth 
College after he was expelled. He filed a motion 
to compel discovery of hundreds of documents 
Dartmouth was withholding on the grounds of 

attorney-client privilege. Rather than mechani-
cally protect the documents as a default, the 
court looked at them and, after dividing them 
into four groups, found some documents dis-
coverable despite the privilege.

•	Group 1 were emails in which an attorney in 
the general counsel’s office provided legal 
advice to another Dartmouth employee 
outside of the general counsel’s office. To the 
extent these emails contained threads of for-
warded emails between the plaintiff and the 
college, those emails were discoverable.

•	Group 2 were emails between an attorney in 
the general counsel’s office and a staff mem-
ber of that office. Again, unless any actual 
legal advice was provided, those communica-
tions were discoverable.

•	Group 3 were emails between two or more 
employees that an attorney in the general 
counsel’s office was later copied on. Emails 
between non-lawyers merely forwarded to the 
college attorneys were discoverable, along 
with emails sent to groups of college recipi-
ents, including both lawyers and non-lawyers.

•	Group 4 were emails between non-attorneys 
discussing legal advice given by an attorney. 
These were discoverable, although the actual 
legal advice was not.

Saran v Chelsea GCA Realty Partnership, 174 
A.D.3d 759 (Supreme Court New York 2019)
In this litigation, the defendants inadvertently 
disclosed to the plaintiff certain confidential 
and allegedly privileged emails, including emails 
between the defendant’s CEO and in-house 
counsel. In the discovery dispute, the court 
noted, “because the attorney-client privilege 
obstructs the truth-finding process, its scope 
is limited to what is necessary to achieve its 
purposes” and “because in-house counsel may 
serve other company roles, with mixed business 
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and legal responsibility, and their involvement in 
the company may blur the lines between legal 
and nonlegal communications, there is a height-
ened need to apply the privilege cautiously and 
narrowly in the case of in-house counsel, lest the 
mere participation of an attorney be used to seal 
off disclosure”. With this harsh view of the privi-
lege, the court ruled that the communications 
related more to the business of the defendants 
than legal issues and therefore the privilege did 
not apply.

Counsel actions during claim investigation
Curtis Park Group, LLC v Allied World Specialty 
Insurance Company, 20-CV-00552-CMA-NRN, 
2021 WL 4438037, at *7 (“Curtis Park Group”) 
(District of Colombia, 28 September, 2021)
In Curtis Park Group, the court held that an 
insurer’s outside counsel could be deposed, as 
the court concluded that he had been “a key 
person in the claims investigation process”. In 
a Colorado coverage action, the deposition of 
Allied World’s coverage counsel was sought. 
Because coverage counsel was also Allied 
World’s defence counsel, the court considered 
a three-part test: “where the party seeking to 
take the deposition has shown that: (1) no other 
means exist to obtain the information other than 
to depose opposing counsel; (2) the information 
sought is relevant and nonprivileged; and (3) the 
information is crucial to the preparation of the 
case”. Applying these factors, the court ultimate-
ly allowed the deposition despite the attorney-
client privilege. As to the first element, “other 
available means”, the engineer’s oral report and 
communication between coverage counsel and 
Allied World regarding the reservation of rights 
was not completely contained in prior discov-
ery and depositions. As to the second and third 
elements, the information sought was crucial 
because “what the insurer knew and when it 
knew it is crucial to resolving” an insurance bad-

faith claim. Allied World needed to explain how 
it concluded that a construction defect caused 
the deflection, and how the engineer’s evidence, 
conclusions and communications informed the 
denial letter. Colorado authorities therefore hold 
that when an attorney acts as a claims adjuster, 
it is not protected by either attorney-client privi-
lege or work product doctrine.

Canyon Estates Condominium Association 
v Atain Specialty Insurance Company, No 
2:18-CV-1761-RAJ, 2020 WL 363379, at 
*1 (“Canyon Estates”) (Western District of 
Washington, 22 January 2020)
In Canyon Estates, the court held that Great 
Lakes Insurance Company, SE, did not rebut 
the Washington state presumption that “there is 
no attorney-client privilege relevant between the 
insured and the insurer in the claims adjusting 
process”. Canyon Estates Condominium Asso-
ciation v Atain Specialty Insurance Company, No 
C18-1761-RAJ, 2019 WL 6173231, at *1 (West-
ern District of Washington, 20 November 2019). 
In the coverage action after a denial, the mag-
istrate held that Great Lakes did not rebut the 
presumption to attorney-client privilege or work-
product doctrine because claims counsel was 
retained long before litigation and drafted the 
initial and subsequent denial letters. The magis-
trate held that the claim file up to and including 
the date of the second denial was not protected 
and was discoverable. Great Lakes maintained 
that its outside counsel was kept separate from 
the claim investigation and did not participate in 
the claims-handling functions. The court disa-
greed.

The disclaimer letter had been drafted by the 
insurer’s outside counsel, and the district court 
found that “assisting an adjustor in writing a 
denial letter is not a privileged task”. The court 
also held that work-product protection did not 
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apply because Great Lakes was not added to 
the lawsuit until after the letters were drafted. 
Thus, after an in-camera review, the district court 
held that information related to the drafting of 
the declination letters and the deposition of the 
drafting counsel were permitted under the statu-
tory presumption.

Otsuka America, Inc v Crum & Forster Specialty 
Insurance Company, 2019 WL 4137024, at *2 
(“Otsuka America, Inc”) (Supreme Court, New 
York, 30 August 2019)
In Otsuka America, Inc, communications 
between Crum & Forster and its outside coun-
sel (including the attorney’s coverage opinion 
letter) were not privileged because determining 
whether a claim is covered is “part of the regular 
business of an insurance company” and prior 
to the date, Crum & Forster disclaimed cover-
age. The documents were also not work prod-
uct because “attorney work product only applies 
to documents prepared by counsel acting as 
such, and to materials uniquely the product of 
a lawyer’s learning and professional skills, such 
as those reflecting an attorney’s legal research, 
analysis, conclusions, legal theory or strategy”, 
and which have a supporting attorney affidavit. 
In determining coverage, counsel categorically 
acted as investigators not attorneys.

Tort Reform
State-by-state tort reform also continues to 
alter the risk and exposure landscape. Florida 
provides the most recent example. One major 
change was to Florida’s comparative fault 
scheme. While Florida was a traditional, “pure” 
comparative negligence state, the legislation 
now aligns Florida with the majority of other 
states having a “modified” scheme. Under the 
old scheme, a plaintiff was entitled to recover 
a percentage of damages proportionate to the 
degree of fault of the defendant. Now, if a plain-

tiff’s percentage of fault is more than the defend-
ant’s percentage of fault, the plaintiff cannot 
recover. The change, however, does not apply 
to medical negligence.

Another noteworthy change is that the legisla-
tion reduced the limitations period for general 
negligence claims. The limitations period for 
general negligence is now two years instead of 
four years.

The Florida legislation also addressed insurer 
bad faith. Significantly, a claimant, an insured, 
or their representatives have the duty to act in 
good faith in providing information to insurers, 
making demands, setting deadlines, and mak-
ing settlement attempts, and a fact finder may 
consider it bad faith to reduce the damages 
awarded. Also, the legislation clarified that mere 
negligence cannot support a finding of bad faith 
against an insurer. An insured’s statutory entitle-
ment to recover attorneys’ fees upon prevailing 
against an insurer has been eliminated except in 
declaratory judgment actions to determine cov-
erage. The use of non-contingency multipliers 
to calculate attorneys’ fees is now prohibited.

Multiple Claims – Multiple Insureds - 
Bankruptcy
The Fifth Circuit’s opinion last year in Law Office 
of Rogelio Solis, PLLC v Curtis, 83 F.4th 409 
(Fifth Circuit 2023) and its procedural aftermath 
and appeal will likely affect the way insurers in 
Texas have long understood their potential Stow-
ers obligations and exposure in liability claims in 
which there are multiple plaintiffs (typically with 
multiple counsel representation) and not enough 
liability insurance.

Following an appeal from the bankruptcy court’s 
decision against the insurer, the federal district 
court certified a question to the Fifth Circuit: was 
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“Whether the pre-petition payment of insurance 
proceeds to a tort claimant creditor of a debtor 
constitutes a ‘transfer of an interest of the debtor 
in property’ under 11 U.S.C. § 547 when such 
payment is made by an insurer of the debtor 
pursuant to a valid Stowers settlement demand 
under Texas law”. The Fifth Circuit answered 
the question affirmatively, but left unanswered, 
for claimants and insurers alike, the dilemmas 
presented by finding that liability policy pro-
ceeds paid to avoid Stowers exposure under 
Texas Farmers Insurance Company v Soriano, 
881 S.W.2d 312 (Texas 1994) belong to a poli-
cyholder’s bankruptcy estate.

The Solis facts are straightforward. The insured, 
Josiah’s Trucking LLC (“Josiah’s”), owned a trac-
tor-trailer that collided with a vehicle in which 
Carlos Tellez (“Tellez”) and Anna Isabel Ortiz 
(“Ortiz”) were travelling. Both were killed in the 
accident. Tellez and Ortiz were each survived 
by wrongful death beneficiaries, the Tellez fam-
ily and the Ortiz family.

Josiah’s was insured for USD1 million by Brook-
lyn Specialty Insurance Company RRG, Inc 
(“Brooklyn”). Both families engaged counsel and 
began the claims process, with the Ortiz family 
engaging the Law Firm of Rogelio Solis, PLLC 
(“Solis”) and the Tellez family engaging Escobar 
& Cardenas, LLP. The Tellez family engaged in 
settlement discussions with Brooklyn and filed 
suit. The Ortiz family, however, made a Stowers 
demand to Brooklyn for the policy limits, which 
Brooklyn accepted, transferring the proceeds 
to the Solis IOLTA account. On the same day, 
Brooklyn informed the Tellez family that the pol-
icy limit had been exhausted. Approximately one 
week later, the proceeds were distributed to the 
Ortiz family and Solis.

The following week, the Tellez family commenced 
an involuntary bankruptcy against Josiah’s. The 
Trustee then commenced an adversary proceed-
ing against the Ortiz family and Solis seeking to 
avoid and recover the transfer of the Brooklyn 
policy proceeds under the Bankruptcy Code. 
Solis and the Ortiz family moved to dismiss 
the adversary proceeding contending that the 
Trustee failed to allege a transfer of the debtor’s 
property because Josiah’s had neither legal title 
nor a contractual right to receive the policy pro-
ceeds, and otherwise lacked control over their 
disbursement.

The bankruptcy court denied the motion, first 
concluding that the Trustee’s complaint, alleging 
over USD8 million of potential claims from the 
accident in light of the USD1 million policy limit, 
satisfied the “limited circumstances” in which a 
debtor may have an equitable interest in liability 
insurance proceeds such that they can be clas-
sified as property of the estate, citing In re OGA 
Charters, LLC, 901 F.3d 599 (Fifth Circuit 2018). 
The bankruptcy court then considered whether 
the pre-petition payment affected the debtor’s 
equitable interest in the proceeds, concluding 
it did not.

In the Fifth Circuit, Solis argued that the district 
court’s conclusion that the debtor held an equi-
table interest in the policy proceeds was incor-
rect because the debtor has no legal or equita-
ble rights to the policy proceeds under Texas 
law, disputing OGA. The Ortiz family and Solis 
went so far as to argue that OGA must have 
been incorrectly decided based upon Texas law 
regarding an insured’s right to liability policy pro-
ceeds. The Fifth Circuit, however, emphasised 
that it was bound by the “well-recognized rule 
of orderliness”, and therefore, must follow cir-
cuit precedent. The Fifth Circuit emphasised that 
the OGA opinion did not bestow on a debtor 
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the right to pocket the proceeds but served to 
reduce claims and permit a more equitable dis-
tribution of available assets in the liquidation of 
the estate.

While the Fifth Circuit did not address Soriano, 
the court was forced to admit that in OGA the 
policy proceeds had not been disbursed, and the 
court had not answered the question of whether 
the transfer of proceeds could be avoided under 
Section 547 of the Bankruptcy Code. Neverthe-
less, the court reasoned that Section 547(b)’s 
use of “an interest of the debtor in property” 
means “property that would have been part of 
the estate had it not been transferred before the 
commencement of bankruptcy proceedings”. 
The court found that the policy proceeds would 
have been the property of the estate at the time 
the petition was filed if they had not been trans-
ferred. Accordingly, the court affirmed the opin-
ion of the bankruptcy court.

Notably, following the Fifth Circuit’s refusal to 
rehear the matter en banc, the Solis parties 
requested a direct appeal and filed a Petition 
for Writ of Certiorari to the United States Court of 
Appeals for the Fifth Circuit on 14 May 2024. The 
Trustee waived a Response, but the Supreme 
Court nevertheless requested a response on 11 
July 2024, which was filed on 12 August 2024. 
It was distributed for Conference at the court for 
30 September 2024.

The Supreme Court has been addressing insur-
ance issues that end up in the bankruptcy courts 
in its opinions this year. This may signal the 
potential for the court to solve not just the Sori-
ano issue, but also when, if ever, liability policy 
proceeds will be considered part of the bank-
ruptcy estate.
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